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i his work contains the substance of a series of Lectures, which 
it became ray duty to deliver in the year 1858. In presenting 
them to the Public in their altered form, I have aimed at two 
objects; first, to place before the reader all the Regulations and 
Acts which affect each particular branch of Criminal Law; secoud- 
■ \y, to supply such general rules and principles as may enable him 

to decide, whether a given state of facts constitutes a crime or not. 

I am aware that the first part of my labour is likely soon to be 
rendered useless by the publication of the New Criminal Codes 
Had I known earlier that they were in so forward a state, this 
work would have been deferred till after they appeared. I trust, 
however, that they will not detract much from the utility of that’ 
Which is alone really valuable in this treatise, viz., the general 
principles which it illustrates. The broad science of Criminal 
Law has been always the same, in every civilized age and nation, 
and the Indian Penal Code, originating as it does from lawyers 
deeply skilled in that science, will be found rather to announce 
than to alter the conclusions which have been handed down from 
the days of Justinian. 

It will be observed that this work is founded entirely on the 
well known volumes of Archbold and Russell, and (hat I have 
never referred to a case by name, where it was cited by those 
authors. 1. his lias robbed the foot notes of all appearance of learn¬ 
ing, to the great advantage, as I believe, of the practical Student. 

I cannot expect a Magistrate to march about with Carrington and 
Payne in his portmanteau, but it is very possible that be may have 
got the two volumes of Russell, or the single volume of Archbold. 
Should he find any want of clearness or fulness in my explanations, 
it, is much, bettor he should be referred to a text book which he is 
l/kely to have, than to a volume of Reports which he has probably 
never heard of. Lurther, I cannot help hoping that my book may 
induce some, who have not already done so, to read the larger 
treatises, and may lighten their labours, by guiding them at once 
to such parts as arc particularly useful in India. 


JOHN D. MAYNE. 




Madras, April, 1859. 




ADVERTISEMENT TO THE SECOND EDITION. 


The ready and rapid sale of the first edition of Mr, 
Mayne’s Treatise on the Principles and Practice of Criminal 
Law, has induced the necessity for now offering to the 
public, a second edition, to meet the numerous calls which 
are constantly being received for the work. 

The present re-print has been carefully corrected, and 
although the Penal and Criminal Codes have come into 
operation since the publication of the first edition, yet, the 
.practical value of Mr. Mayne’s Treatise, enunciating, as it 
does, the principles of Criminal Law in a popular style, and 
citing in support of them, the English .leading cases, will, 
it is to be hoped, command general acceptance. 


January , 1865. 


Published 
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PRINCIPLES OF CRIMINAL LAW. 


BOOK I. 


CHAPTER I. 

CAPACITY POE CRIME. 

When a criminal charge is under investigation, a Judge 
has in general only two questions to consider;—first, was 
any crime committed, and secondly, was the person under 
accusation the offender ? He may however have to examine 
into a preliminary point, viz,, whether the prisoner can 
possibly be convicted, if the charge is brought home to 
him; whether he was, under the circumstances, capable of 
committing a crime at all. It will be well to commence 
the subject of criminal law by furnishing an answer to all 
such enquiries. 

There are four grounds upon which exemption from cri¬ 
minal responsibility may be claimed. These are, Infancy, 

Mental Incapacity, Coercion and Ignorance. 

Infancy.—I t is a general rule that infants under the age Incapacity 
of discretion are not punishable by any criminal prosecu- 
tion whatever. But the age of discretion, for this purpose, 
is by no means identical with the age at which an infant 

attains his majority, so as to be able to dispose of his pro- 
A 
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perty and to bind himself by contracts. With reference to 
criminal responsibility the life of man is divided into three 
very unequal portions; the first lasts till seven; the next 
from seven till fourteen, and the last covers the remainder 
of life. Now up to seven years the incapacity for crime is 
absolute, “for within that age, an infant is by presump¬ 
tion of law, doli incapax, incapable of malice, and cannot 
be endowed with any discretion; against which presump¬ 
tion no averment shall be received.” After fourteen an in¬ 
fant, though still civilly speaking, a minor, is accountable for 
his criminal actions just as a grown man. His liability in 
the intermediate period depends upon circumstances. Pri- 
md faci& one between the age of seven and fourteen years 
shall be deemed doU incapax; hut this presumption dimi¬ 
nishes with the growing maturity of the offender, and “ may 
be rebutted by strong and pregnant evidence of a mischiev¬ 
ous discretion; for the capacity to do evil and contract guilt 
is not so much measured by yearn and days, as by tlie 
strength of the delinquent’s understanding and judgment.” 
Accordingly instances are to be found in which children so 
young as eight years have been, hung, the evidence showing 
them to have had a perfect knowledge of the nature of their 
act, and a steady determination to perpetrate it. One re¬ 
markable instance is mentioned by Mr. Russell. A boy of 
ten and a girl of five years old were living together in the 
same house, the latter was missed one day, and after con¬ 
siderable search her body was found buried in a dunghill 
and shockingly mangled. The boy, when questioned, at 
first denied all knowledge of the matter. When the Coro¬ 
ner’s Jury met he was again charged, but persisted still in 
his denial. At length being closely interrogated, he fell to 
crying, and said he would tell the whole truth. He then 
said that the child had been used to foul herself in bed; 
that she did so that morning (which was ascertained to be 
untrue), that thereupon he took her out of her bed, and 
carried her to the dungheap, and with a large knife, which 
he found about the house, cut her in the manner the body 



appeared to be mangled, and buried her in the dungheap; 
placing the dung and straw that was bloody under the 
body, and covering it up with what was clean; and having 
so done, lie got water and washed himself as clean as he 
could. He was ultimately convicted upon his own con¬ 
fession corroborated by other circumstances, and his case 
was referred for the opinion of all the Judges, who unani¬ 
mously agreed, “that there were so many circumstances 
stated in the report which w r ere undoubtedly tokens of 
what Lord Hale calls a mischievous discretion, that he was 
certainly a proper subject for capital punishment, and ought 
to suffer; for it would be of very dangerous consequence to 
have it thought that children may commit such crimes with 
impunity.”** Practically, the boy was not executed, and 
probably the humane spirit of the present age would refuse 
under any circumstances to carry out the extreme sentence 
of the law upon one so young. Still the case is of value as 
exemplifying the maxim, malitia supplet cetatem; a mis¬ 
chievous discretion makes up for w r ant of years. 

There is one charge against which youth is an absolute Casea of 
defence by the English law up to fourteen. I mean in rape * 
cases of rape, on account of the assumed physical incapacity 
to commit it at an earlier period 6 Admitting the prin¬ 
ciple to he a correct one, it may he doubted whether ' 
exactly the same time would be fixed in this country, 
taking the precocious maturity of Hindoos into considera¬ 
tion. With respect to offences upon girls, the legislature 
seems to assume that they come to maturity two yearn 
earlier here than in Europe, c and possibly the same view 
might be taken in the case of a boy charged with rape. 

Where a boy only ten years old, was convicted by the 
Futwa of rape on a girl only three years old, the court of 

a 1 Russ. 2—5. Arch. 12. b Arch. 12. c Compare the Indian Act 9, 

Geo. IV, c. 74, § 65 with the corresponding English one 9, Geo. IV. c. 31, 

§ 17 . 
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N. A, viewed it as an attempt only, and punished it as a 
misdemeanour, with one year’s imprisonment.* 

Mahome- I ought to notice that under Mahometan law, which L 
tan law. nominftUy the guide of a Mofussil Court in criminal mat¬ 
ters, a minor stands in a much more favourable position. 
“The wilful act (mid) of a person supposed to be in bis 
nonage is, in Mahometan law, considered to he accidental, 
(khataa).”* And accordingly in one case where a prisoner 
was acquitted by the Futwa on this ground, it is stated 
that the Court of N. A. did not concur in the Futwa, but 
considered themselves incompetent, under the existing Re¬ 
gulations to punish, and therefore released the prisonei . c In 
two earlier cases,boys of the ages of 12 and. 13 years had 
been punished most severely notwithstanding their minor¬ 
ity, the evidence showing them to be doli capaces. In 
Bengal the point has been expressly provided for by Reg. 
IV. of 1822, § 3, which was probably passed in consequence 
of the above case. No similar Regulation has, as far as I 
am aware, been passed for Madras, but in a recent case, 
where the prisoner was under ten, the Court of h. U. has 
convicted, a vicious intelligence having been proved.® 

Incapacity Mental INCAPACITY.— Every one at the age of discretion 
from ' p y | aw presumed to be sane, and accountable for his 
of mind! actions, unless the contrary be proved. And if a lunatic 
has lucid intervals, the law presumes the offence to have 
been committed in a lucid interval, unless it appears that 
he was actually under the influence of his distemper at 
the time./ And in all cases, where the commission of the 
crime is admitted, but this, or any other, incapacity, is 
alleged, the onus of proving it lies upon those who set it 
up, and if they fail to pjove it affirmatively to the satis¬ 
faction of the Judge, he is bound to convict.? 


a 1 M. Dig 190, § 636. 
b 1 M. Dig. 164, § 407. 
c 1 M. Dig 190, § 634. 


e Mad. P. U. U6, of 1854. 

/ ] Buss. 6. 

g Reg. v. Stokes 3 C. and Iv, 185. 


d 1 it. Dig. 189, § 632, 633. 
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Defect of understanding is of three sorts, Idiocy, Lunacy, 
and that which is merely temporary and artificial, being 
brought on by drunkenness, opium eating or such like cause. 

Idiocy is the ordinary case of one who has never had idiocy, 
any reason, or lucid interval, from his birth. It is generally 
easy of proof, as being a matter of notoriety, and of course 
when established is a complete defence. One who was deaf 
and dumb from birth used formerly to he also assumed to 
be an idiot, since he had no means of acquiring information 
as to the law of the land, or learning the distinction 
between right and wrong,® the presumption, however, might 
be rebutted by showing that he had the use of his under- 
standing, and of course would vanish, if it were proved tha,t 
he had been fully instructed, as many have been by the well 
known discoveries in the art of teaching such persons. 

Great caution would be requisite however before such a 
conviction could be considered satisfactory. 

Lunacy presents much greater difficulties on account of Lunacy, 
the numberless phases which it presents, and the imper¬ 
ceptible degrees by which it dwindles down into something 
little beyond eccentricity, or oddity of manner. In the 
majority of cases, where a prisoner is shown to be a violent 
mad man, dangerous to all around him or to be mentally 
estranged from mankind, incapable of thinking or acting 
like a human being, the matter is simple enough. Provi¬ 
dence has not left him that amount of reason which is 
necessary to make him accountable for his acts. If this 
state of mind is subject to lucid intervals, the further 
question is introduced whether the act was perpetrated in 
a lucid interval or not. But often the insanity is of a 
different type;—the delusion is only partial—a monomania 
as it is called—which affect him on particular points or 
in respect to particular persons, leaving him as to other 
matters in the ordinary state. Plow is his act to be judged 
of when it is connected with the subject of his delusion? 


a Arch. 13. 
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How, when it has no connection with it? May a man justify 
a larceny on the ground of a belief that he is Emperor of 
China, or can he be acquitted of murder because he con¬ 
ceived that the murdered man was an enemy to his country? 

These points have all undergone repeated discussion, and. 
probably the most clear and lucid treatment of the entire 
matter will be found in the answers given by the English 
Judges to certain questions proposed to them by the House 
of Lords, in the case of Beg. v M’Naughten, and quoted in 
Archbold/* the questions were as follows. 

“1st. What is the law respecting alleged crimes committed by 
persons afflicted with insane delusion in respect of one or more par¬ 
ticular subjects or persons; as, for instance, where, at the time of 
the commission of the alleged crime, the accused knew he was 
actiiw contrary to law, but did the act complained of with a view, 
under the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some public 
benefit ? 

“2nd. What are the proper questions to be submitted to the 
Jury, when a person, alleged to be afflicted with insane delusion 
respecting one or more particular subjects or persons, is charged 
with the commission of a crime, (murder, for example,) and insanity 
is set up as a defence ? 

“3rd. In what terms ought the question to be left to the Jury 
as to the prisoner’s state of mind at the time when the act was 
committed ? 

“4th. If a person, under an insane delusion as to the existing 
facts, commits an offence in consequence thereof, is he thereby 
excused? 

“5th. Can a medical rnan, conversant with the disease of in¬ 
sanity, who never saw the prisoner previously to the trial, but who 
was present during the whole trial, and the examination of all the 
witnesses, be asked his opinion as to the state ol the prisoner s 
mind at the time of the commission of the alleged crime, or his 
opinion whether the prisoner was conscious, at the time ol doing 
the net, that he was acting contrary to lawyer whether he was 
labouring under and what delusion at the time?” 
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To these questions the Judges (with the exception of Maule , J., 
who gave on his own account a more qualified answer) answered 
as follows:— 


To the first question:—“Assuming that your Lordships’ inquiries 
are confined to those persons who labour under such partial delu¬ 
sions only, and are not in other respects insane, we are of opinion, 
that notwithstanding the party did the act complained of with a 
view, under the influence of insane delusion, of redressing or re¬ 
venging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable, according to the nature 
of the crime committed, if he knew, at the time of committing such 
crime, that he was acting contrary to law, by which expression we 
understand your Lordships to mean the law of the land.” 

To the 2nd and 3d questions:—“That the Jury ought to be told 
in all cases that every man is presumed to be sane, and to possess 
a sufficient degree of reason to be responsible for his crimes, until 
the contrary he proved to their satisfaction; and that, to establish a 
defence on the ground of insanity, ifc must be clea rly proved that, at 
the time of the committing of the act, the party accused was labour¬ 
ing under such a defect of reason, from disease of the mind, as not 
to know the nature and quality of the act he was doing, or, if he 
did know it, that he did not know he was doing what was wrong. 
The mode of putting the hitter part of the question to the Jury on 
these occasions has generally been, whether the accused, at the 
time of doing the act, knew the difference between right and 
wrong, which mode, though rarely, if ever, leading to any mistake 
with the Jury, is not, as we conceive, so accurate when put gene¬ 
rally, and in the abstract, as when put to the party’s knowledge of 
right and wrong in respect to the very act with which he is charg¬ 
ed. If the question were to be put as to the knowledge of the 
accused, solely and exclusively with reference to the law of the 
land, it might tend to confound the Jury, by inducing them to 
believe that an actual knowledge of the law of the land was essen¬ 
tial in order to lead to a conviction, whereas the law is administer¬ 
ed upon the principle that every one must be taken conclusively to 
know it, without proof that he does know it. If the accused was 
conscious that the act was one which he ought not to do, and 
if that act was at the same time contrary to the law of the land, lie 
is punishable; and the usual course, therefore, has been to leave 
the question to the Jury, whether the party accused had a suffici¬ 
ent degree of reason to know that he was doing an act that was 
wrong ; and this course, we think, is correct, accompanied with 
such observations and explanations as the circumstance of each 
particular case may require.” 


rmsTfiy 



To the fourth questionThe answer to this question must ot 
course depend on the nature of the delusion; but making the same 
assumption as we did before, that he labours under such partial de¬ 
lusion only, and is not in other respects insane, we think he must 
be considered in the same situation as to responsibility as it the 
facts with respect to which the delusion exists were real, ror 
example, .if, under the influence of his delusion he supposes another 
man to be in the act of attempting to take away his hie, and he 
kills that man, as he supposes, in self-defence, he would be exempt 
from punishment. If his delusion was that the deceased had 
inflicted a serious injury to his character and fortune, and he killed 
him in revenge for such supposed injury, he would bo liable to 
punishment.” 

And to the last question :—" We think the medical man, under 
the circumstances supposed, cannot in strictness be asked his opi¬ 
nion in the terms above stated, because each of those questions in¬ 
volves the determination of the truth of the facts deposed to, which 
it is for the Jury to decide; and the questions are not mere ques¬ 
tions upon a matter of science, in which case such evidence is 
admissible. But where the facts are admitted or not disputed, and 
the question becomes substantially one of science only, it may be 
convenient to allow the question to be put in that general form, 
though the same cannot be insisted on as a matter oi right. 

The principles laid down in the above case have been 
followed by the Legislature in the Act IV. of 1849, upon 
which the law in respect to this question rests. 

Act IV of “Whereas it is expedient to declare what unsoundness of mind 
1849. excuses the commission of criminal acts, and to provide for the safe 
custody of persons found to have committed such acts, but acquit¬ 
ted by reason of unsoundness of mind, it is enacted as follows: 

<«'£ 1. No person, who does an act which, if done by a person of 
sound mind, is an offence, shall be acquitted of such offence for 
unsoundness of mind, unless the Court or Jury, as the case may be, 
in which, according to the constitution of the Court, the power of 
conviction or acquittal is vested, shall And that, by reason of un¬ 
soundness of mind, not wilfully caused by himself, ho was uncon¬ 
scious, and incapable of, knowing, at the time of doing the said 
act, that ho was doing an act forbidden by the Law of the land.” 

Of course it must not be supposed that the effect of a 
plea of lunacy, when established, is to let the mad man loose 
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upon the world again. All this is provided for by the 
remaining sections of the Act. 


“§ 2. Whenever a person charged with any offence shall be Lunatic to 
acquitted, because he is within the exception made by the fore- c ^ n " 
going Section, the Court or Jury shall give a special Judgment or me< 
verdict, that he did the act charged against him, being then of un¬ 
sound mind, so as to excuse him according to law. 


u § 3. Whenever such special Judgment or verdict, as aforesaid, 
shall have been given against any person, the Court, before which 
the trial was had, shall order him to be kept in safe custody, in 
such place and manner as to the Court shall seem fit, until the 
pleasure of the Government can be known thereon: and thereupon 
the Government may order such person to be kept in strict custody, 
for such time and in such manner as to the Government shall seem 

at. 


“ § 4. In all cases in which, before the passing of this Act, any 
person has been acquitted of any offence, on the ground of insanity, 
lunacy, idiocy, or unsound ness of mind, such person may be kept 
in the same strict custody in which persons may be kept, who shall 
be hereafter acquitted, for unsoundness of mind. 


‘‘§5, No person, against whom any such special Judgment or 
verdict shall have been given, shall be entitled to be discharged out 
of custody, on being restored to soundness of mind, unless by order 
and at the discretion of Government. 


“§ 6. Whenever it shall appear to the Government that any per¬ 
son, imprisoned by the sentence of any Court, is of unsound mind, 
the Government, by a warrant which shall set forth the grounds of 
belief that such prisoner is of unsound mind, may order the removal 
of such prisoner to a Lunatic Asylum, or other lit place of safe 
custody, there to be kept and treated as the G overnment shall order $ 
and, when it shall appear to the Government that such prisoner 
has become of sound mind, the Government, by a warrant directed 
to the person having charge of him, shall remand such prisoner to 
the prison from which he was removed, if then still liable to be 
kept in custody, or if not, shall order him to be discharged out of 
custody. 


“§7. The word ‘Government/ in this Act shall be taken to 
mean the Governor, or Governor in Council, or other person or 
persons administering the Government of the Presidency or place 
where the trial is bad.” 


In addition to the powers conferred by this Act, provision Removal 
has been made by Act 14 and 15, Viet. c. 81, for the removal 
from India- of persons charged with offences, and acquitted 
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on the ground of insanity. Section 1 makes it lawful for 
the person or persons, administering the Government of the 
Presidency in which such person shall be in custody, to 
order such person to be removed from India to any part of the 
IJhited Kingdom, there to abide the Order of Her Majesty 
concerning his or her safe custody, and to give such direc¬ 
tions for enabling such order to be carried into effect as may 
be deemed proper. 

Sect. 4 provides for the recovery from the lunatic of the 
expenses so incurred. 

Drunken- Drunkenness, when voluntarily brought on by a person’s 
far an'ex- own act, is no excuse for any crime committed while in that 
cuse - s tate. It could never be endured that one who has been 
given reason to guide his conduct, should first deprive him¬ 
self of its aid, and then plead the incapacity which he had 
himself brought on, as exculpating him from guilt." And on 
this point the Mahometan law is exactly the same.* But it 
would be different if the intoxication were accidental, or if 
it were produced by the acts of others, to which the prisoner 
was no party. In such cases, he could not be responsible for 
the drunkenness, w T bich he had not anticipated, nor for the 
crimes committed while under its influence, as he was not 
then a rational being. And the same rule applies, where 
repeated and voluntary instances of intoxication have brought 
on a state of permanent madness, or such an affection as 
delirium tremens, during the paroxysms of which the 
sufferer is no longer a voluntary agent. It would be rather 
hard to connect a murder perpetrated while in such a state, 
with a series of faults, committed years ago, ancl perhaps 
long since repented of with hitter tears.® 

Act* com- Coercion. —The plea of compulsion, as set up by one who 
dordurMs Iias perpetrated a crime, is not looked on with much favour 
(or urtss. ^ ^ English law, which rightly considers that every moral 

agent has duties to perform, even though they involve risk to 
himself, and that he is bound, whatever may be the conse- 

a Arch. 14. c AroK H ' 

b 1 ME, Dig. 153, § 312; 3 M. Dig. 124, § 149. 
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quenees, to do what is right. Still coercion, physical or moral, 
will sometimes he a good defence. The most obvious case of 
course is that in which the party is a mere mechanical 
instrument—as if A should strike another with B’s arm. 

No one could think of attaching any guilt to B if he was 
unable to resist. So also obedience to existing laws, how¬ 
ever immoral in themselves, will always be a justification. 

No one could have thought of indicting an Englishman for 
sanctioning a Suttee in India, while that practice was per¬ 
mitted, though in Great Britain it would have brought him 
to the gallows. A further illustration may be drawn from 
the Statute 11, Hen. VII, c. 1, introduced at the end of the 
long wars between the Houses of York and Lancaster, and 
which (declaring the common law upon the point) pronoun¬ 
ces all subjects excused from any penalty or forfeiture, 
which do assist or obey a king de facto. But in all other 
cases, if merely a moral force be used, as threats, duress of Moral 
imprisonment, or even an assault to the peril of life, the v * 
facts will offer no excuse for the crime committed under 
their influence, however far they may go in mitigating its 
punishment/* A case decided in Bengal,* would seem to 
show that the Mahometan law upon this point is different. 
There, the prisoner, having killed the deceased by order of 
his master, and under fear of immediate death in case of 
refusal, the Futwah, declared that he was not liable to kisds, 
and should be released. The Court accordingly directed his 
immediate release. But the explanation offered by Mr. 
Morley in the note, seems to place the law upon its true 
footing. He says, 

“ Homicide by compulsion (Kirah,) under menaces which induce 
a fear of death, is not strictly justifiable under Muhammadan law; 
but the penalty of kisas according to the doctrine of Abu Hanifah 
and Muhammad, is transferred to the compeller; and the compel¬ 
led person is considered rather the instrument than the author of 
the homicide, yet not altogether free from criminality, as the act is 
unlawful, and subject to discretionary punishment, if the circum¬ 
stances of the case may appear to require it.” 


a Arch. 18. 


h \, M. Dig. 130, § 113, 
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Authority A good many subtleties have been raised by the English 
ore^wife. law out of the authority of the husband over his wife. 

Accordingly it has been held in many cases, that where a 
crime was committed hy husband and wife jointly, she 
ought to be presumed to have acted under his coercion, and 
therefore to be allowed to go free® It is unnecessary however 
to go deeply into the doctrine, as it is one of rare and un¬ 
certain application. The presumption never exists unless 
the husband is actually present in person. It appears not 
to hold in the more heinous class of offences, and it has 
been expressly decided that it does not apply in cases of 
murder/ 

Acta com- Ignorance.—A man may be ignorant of matters of law 

ignorance or °f matters of fact, and the distinction will be very mate- 
of law. ag regards his criminal responsibility. The general rule 
is, that ignorance of the law will not excuse from the conse¬ 
quences of guilt any person who has capacity to understand 
the law, of which all are presumed to have knowledge. 
And so far is this principle carried, that it has been held 
that a foreigner could not be allowed to show as a justifica¬ 
tion of his act, (though he might in mitigation of punish¬ 
ment,) that it was no offence in his own country, and that 
he was not aware it was considered wrong where he was 
tried. And, however hardly it may bear in some few cases, 
it is evident that the rule is a necessary one. If a criminal 
could get off* by pleading ignorance of law, convictions 
would probably be rare, nor could society exist for a year, 
if even a sincere belief in the propriety of his conduct 
could justify any one who chose to murder or steals 

Where however an act was innocent before, find was for 
the first time made an offence by statute, a physical impos¬ 
sibility that the prisoner should have known of the act will 
be a bar to a conviction. Accordingly in such a case, the 
parties were allowed to show that they were at sea when 


a Arch. 18. 

6 Reg. v. Manning 2, C. and K. 903. 


c Arch. 19. 
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the statute was passed, and that they could not possibly 
have been aware of it. a 

Ignorance of a fact will be an excuse, just as in the case Ignorance 
of delusions, noticed before, provided the party would be 
entitled to an acquittal, if the fact really were as he suppos¬ 
ed it to be. If a man shoots another, believing him to be a 
burglar who has broken into his house at night, he cannot 
be punished; for he might lawfully have killed the burglar. 

But it would be just the reverse if he merely fancied the 
deceased to be one from whom he had received an insult the 
day before, for he would have no right to shoot such a per¬ 
son.* And the same rule is laid down in Reg, I of 1818, 

§ 4, Cl. 4, which provides “that the Courts shall not ad¬ 
judge any punishment in any such case of accidental homi¬ 
cide, although the deyut should be declared to be payable 
under the Mahometan law, if the homicide shall clearly ap¬ 
pear to have been committed by misadventure, in the prose¬ 
cution of a lawful act, and without any malignant inten¬ 
tion.” 


« Arch. 19. 


b Arch. 20. 
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BOOK I. 


CHAPl’EK II. 

PRINCIPALS AND ACCESSARIES. 

It may frequently happen that a person charged with a 
crime has not taken any manual part in its commission, or 
even been present at the scene. Still he may be guilty by 
reason of some indirect assistance rendered to the criminal, 
or by means of his previous instigation of the act, or his 
subsequent complicity in it. I propose then in this chapter 
to examine the various ways in which a party may become 
mixed up in an act, so as to be criminally responsible for its 
results. 

Pour Criminals, in reference to their connection with the act, 
Criminals have beeu divided iuto four classes > yiz -> Principals in the 
first and second degrees, and Accessaries before and after 
the fact. In the majority of cases these four would proba¬ 
bly be punished in exactly the same way, so that in one 
point of view the distinction is not an important one. The 
classification, may be retained with advantage however, as 
giving clearness to the present inquiry. 

Principals PRINCIPALS IN THE FlBOT DEGREE.— A principal ill the 
in the first degree is he, who, either actually or constructively, 
Afertc. i imne diate perpetrator of the crime. The man who 

robs or kills with his own hand is of course the most fami¬ 
liar instance. But it is not necessary that he should be 
present when the guilty act is consummated. He who 
leaves poison in a drawer where he knows it will be taken 
for medicine, like the case described by one of our great 
novelists, will be as much a principal in the first degree 
to his victim’s murder as if be had forced it'down his 
'throat. Nor does it make any difference that he chooses to 





PRINCIPALS IN THE SECOND DEGREE. 3 5 

employ an unconscious, or innocent agent, to cany out his 
designs. The man who looses a savage animal at another* 
or filches a purse by means of a child too young to judge of 
its own acts, is equally a principal in the first degree. 

Though not aetully, he is constructively the perpetrator of 
the crime, because he is the only guilty person.® 

Principals in the Second Degree.—T he second term is Principals 

*' , i in the se- 

applied to those who were present, aiding and abetting at the comi de¬ 
commission of the act, though their own hand may neither grce * 
have struck the blow nor touched the property. They must 
be present—but the law will consider all to be present who Must be 
are within what military men call, the circle of operations, present 
though not even within eyesight. J ust as the troops which 
constitute the reserve, or perform a flank march, are consi¬ 
dered as engaged in a battle, so the accomplices who watch 
the arrival of the Police, or divert the attention of the neigh¬ 
bours, are considered as present at an outrage. They must, 
with the intention of giving assistance, be near enough to 
afford it, and this is sufficient, although their services are 
never actually needed.*' But a mere intention to be present 
is not enough. A man who is arrested before he has time to 
join his accomplices is not a principal, but only an accessary 
before the fact* 

Nor is mere presence enough. There must also be a par- Participa- 
ticipation in the act—the accused must be shown either to tl0 y a I ^ ces ’ 
have taken a part in it, or to have acted in concert with 
those who committed it. It is not necessary that he should 
have taken an actual part in it, if he was in concert with 
those who did, and was ready to aid if necessary. It is plain 
that one who joined a party out of curiosity to see what 
they were going to do, and was in that way present at a 
torch robbery, would neither be taking a part in it, nor act¬ 
ing in concert with others. Nor is it sufficient to constitute 
^prime, that he did not endeavour to prevent the felony, or Refusal to 
^Ppprehend the felon/* This may proceed from weakness, S uJ}| c ie°nt, 

a Arch. 4. c Arch. 5. 

b Ibid. d Ibid. 
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cowardice, or numbers of other causes besides complicity. 
It seems the more necessary to draw attention to this point, 
because I have known two very recent instances in which a 
neglect of it caused most illegal convictions. Both were 
cases of robbery. In one, the evidence against the prisoner 
was that he was standing outside the house, and must have 
heard the cries of the woman who was being robbed within, 
but did not interfere. In the second, the prisoner was a vil¬ 
lage Moonsiff, and the charge against him was that for two 
days after he had been requested to apprehend the prisoners, 
he took no steps in the matter. In both cases the F. U. 
directed acquittals. 

Participa- Lastly, the participation which constitutes a principal in 

be in same the second degree, must he a participation in the same act as 
act * that committed by the actual perpetrator. Suppose, for in¬ 
stance, that a dozen men go out to rob, and on an alarm all 
run away, and one kills his pursuer; the other eleven will 
be principals in the robbery, but not in the murder, as they 
have had no participation in it. a 

Definition. Accessaries before the Fact. —“Those who being absent 
when a crime is committed, do yet procure, counsel, com¬ 
mand or abet another to commit it, are termed accessaries 
before the fact. 

Indirect It is hardly necessary to observe that it makes no differ- 
acis ’ ence whether a man procures the commission of a crime per¬ 
sonally or by an agent. And he will be equally an accessary 
to the deed ultimately perpetrated, though he did not even 
know the man who carried out his wishes. c 

Nor can a party evade this charge, merely by showing 
that he had not in direct words ordered the crime. Any 
language however indirect, whether in the form of hints, in¬ 
sinuation or encouragement, will be sufficient, provided it 
did actively suggest or stimulate to the act. But a mere 
acquiescence in a design formed arid expressed by another, or 

a Arch. 6. 
b Arch, 7. 


c Arch. 8. 
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mere concealment of it, and refraining to take any steps to¬ 
wards its prevention, will not constitute a man an accessary 
before the fact. He has done nothing to produce the crime, and 
mere neglect of a moral du ty is not criminally punishable.* 1 

Again, the law is merciful enough to allow every man Consent 
space for repentance, and will not fix him with irredeemable continued, 
guilt as long as his act has gone no further than intention. 
Therefore if at any time before the crime is actually com¬ 
pleted, the procurer countermand his orders, his responsibi¬ 
lity will cease, even though the agent whom he has excited 
refuse to obey him. 6 

Lastly, the deed in respect of which a party is held liable, Crime 

must be substantially the same as that which he advised, or ted, must 

at all events the natural consequence of it. If a man were 8l * h * 

1 t stantially 

to induce A to pick B’s pocket, and A went straightway and the same 
robbed the Madras Bank, his adviser could not be indicted «tigated. n ^ 
as an accessary to the robbery, even though A would never 
thought of it, but that the idea of unlawful gain was so sug¬ 
gested to his mind. And so if a party were to advise an¬ 
other to rob a house, and the latter set fire to it, as an easy 
way of accomplishing his end, the former might be indicted 
as an accessary before the fact to the robbery, but not to the 
arson, as an independent offence. But on the other hand it 
is sufficient if the fact be substantially the same; as for in¬ 
stance if A recommended B to poison another, and instead 
he killed him with a dagger, since it is obviously immaterial 
to the murdered man which mode is selected;—or if it be 
the natural and likely consequence of that which was sug¬ 
gested. Therefore if A gets B to burn down the house of C, 
he will be responsible if the whole village catches fire. If he 
directs B to commit a burglary, under circumstances which 
a/re likely to bring on a fight, he will be answerable for any 
wounding or loss of life. If he instigates B to kill C, and 0 
kills another man in mistake, he will be an accessary before 
the fact to this murder, though he had never contemplated 
lip 

a Ibid. b Ibid. c Arch. 8. 
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Definition. Accessaries after the Fact, —Accessaries after the fact 
are they who, knowing a felony to have been committed by 
another, receive, relieve, comfort or assist the felon.® 

As knowledge of the crime is an essential element in this 
charge, it must of course be proved, or circumstances estab¬ 
lished from which such a knowledge might be inferred. If 
a man fresh from a robbery attended with violence came to 
the house of another in the dead of night, exhibited his 
booty, washed his wounds, and changed his bloody clothes, 
theie would be little doubt in any rational mind that his 
entertainer knew pretty well what he had been about.* 

Crime Nor can a man be accessary after the fact to that which 
wmpleted. ^ as no ^ ^ a ^ en P^ ace * Therefore the crime must have been 
completed at the time assistance was rendered to the crimi¬ 
nal. Accordingly, a man was acquitted who was indicted as 
an accessary after the tact to a murder, when it turned out 
that he had harboured the felon after the injuries were in¬ 
flicted, but before death followed;—for till death there was 
no murder. 

Some act As in all the former cases, there must be some act done in 
necessary. a i c j G f the felon, such as rescuing him, assisting him to escape, 
concealing him from justice, and the like. Merely allowing 
him to escape, refusing to interfere for his capture, or con¬ 
cealing one s knowledge of his guilt, does not. constitute a 
crimed In Bombay indeed it would appear that “ two pri¬ 
soners, convicted of concealment of murder after the fact, 
were sentenced to transportation for lifebut I have not 
been able to refer to the original report, so as to see whether 
there was anything in the case besides mere concealment. 

Nor do I know the circumstances under which it was held 
in Bengal, that “concealment of murder is under the Mahome¬ 
tan law, punishable at discretion.”/ Concealment is obviously 
a word capable either of an active or passive meaning. It had 
the former meaning in a much more recent base than that 


a Arch. 10. 
6 Arch. 11. 
c Arch. 11. 


d Arch. 10. 
e S M. Dig. 116, § 86. 
f 1 M. Dig. 131 § 114. 



last quoted, where the charge was, "concealing the circum¬ 
stances of a murder by sinking the body of the deceased in¬ 
to? the river.”® On the other hand the Court of N, A. annul¬ 
led a conviction for privity to theft, where the only evidence 
was that the prisoner’s son had possession of part of the pro¬ 
perty, and that the prisoner had promised to restore it in 
four months. Here no act was done/' In a recent case be¬ 
fore the Madras Court of F, U. the prisoner was convicted, 
according to one Judge, as an accomplice in the murder; 
according to another, as an accessary after the fact, lie having 
confessed that he was present when the blow was struck by 
another, who concealed the property; that he offered no in¬ 
terruption, and that he was bribed into silence by the mur¬ 
derer. There was nothing but his own confession to show 
the part he had taken in the matter."* 1 humbly conceive 
that the conviction was wrong, unless the facts led the Court 
to believe that he was himself the assassin. 

Not only must some a ct be done, but that act must be of Act done 
an unlawful nature, A Surgeon cannot be indicted for mr mi f! ^ 

, . ,, . i ® unlawliu. 

mg ms professional assistance to a sick or wounded felon 
though he know him to be such. Nor I conceive could it be 
made a charge against any one that lie had given food to a 
starving, or medicine to a dying man, however heinous his 
guilt. Nor is it a crime to give a prisoner money while in 
prison, or to make all possible efforts for his acquittal J 

The wife is not punishable as accessary for receiving her Case of 
husband, although she knew him to have committed a felony. uifc re ‘ 
This is put on the ground, noticed previously, of presumed husband, 
coercion. But it seems to be much better to base it on the 
peculiar relationship between husband and wife, which 
makes it her duty to act by him exactly as she would by 
herself. In general too she would be receiving him in his 
own house, and assisting him with his own food and money, 
so as in feet to be giving him nothing but what he had a 
right to as his own. But no other relationship meets with 

a 3 M. Dig. 113, § 59. c Mad. F. U. 332, of 1856. 

b 3 M. Dig. 113, § 60. d Arch. 10. 
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a similar excuse. Father and mother, brother, sister or son, 
are equally bound to hold aloof from the criminals 
Accessaries may be tried and convicted, though the prin¬ 
cipal is not in custody. But in such cases it is said that the 
better course is to postpone the trial, and offer a reward for 
the apprehension of the principal.* It is scarcely necessary to 
add that where the accessary is tried by himself, the guilt of 
the principal must be proved just as minutely as if the latter 
were on trial; because if it be established that A committed 
no crime, B cannot, be convicted as being his accessary to 
what he never did. 17 In such a trial the conviction of the 
principal cannot be used as evidence against the accessary, 
because he was no party to it, and had no power to cross- 
examine the witnesses.** Nor can the confession of the prin¬ 
cipal be used to show that the man on trial aided him after 
the crime, or even that any crime was committed.* 



a Arch. 10. 

b 3 M. Dig. 116, § 85, 87, 
c Arch. 9, 
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OFFENCES AGAINST INDIVIDUALS 


CHAPTER I. 


OFFENCES AGAINST PROPERTY. 


1. Larceny. 

2. Dacoity. 

3. Thuggee. 

4. Robbery. 

5. Burglary . 


6. Receiving Stolen Goods. 


7 Embezzlement, 

8 Cheating. 

9 False Personation. 

10 Forgery, 

11 Arson. 

12 Malicious Mischief. 


Offences consisting of the unlawful appropriation of proper¬ 
ty, may be divided into two classes, according as they are, or 
are not, attended with circumstances of violence. The latter, 
as being the simpler form, I shall consider first, reserving the 
former class, such as robbery, burglary, thuggee and dacoity 
for subsequent examination. 

Probably no portion of English criminal jurisprudence has 
gone into such subtleties as the law of larceny. Indeed it 
was at one time very difficult to know what was larceny, 
and there were numberless flagrant cases of thieving which 
went absolutely unpunished. Matters ha ve now been greatly 
amended however by the creation of various statutable lar¬ 
cenies, and by the statutes which render the obtaining of 
goods by false pretences, and breaches of trust, indictable as 
criminal offences. 

In India there is a modem and very minute act on the 
subject of breaches of trust; and the obtaining goods by 
false pretences, is treated by the Mahometan law, (and most 
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properly so) as a distinct offence from theft, so that here too 
the clandestine misappropriation of property would seem to 
resolve itself, into the above three heads. 

The enactments which are to he found on the subject of 
theft in the Regulations, make no attempt to define its 
nature, hut simply relate to the different tribunals by which 
such offences may be tried, and the penalties which may be 
imposed, according to the value of the property or the cir¬ 
cumstances of aggravation attending the act. These will 
be given in full hereafter. 

Larceny, Under English law larceny can only be committed in res¬ 
in ay *be lfc P ec ^ movables. As one of our writers says—“No one, be 
commit- be ever so feloniously disposed, can steal an acre of land.” 

And the rule was carried so far as to apply to every thing 
which, as the phrase went, "savoured of the realty/' or de¬ 
rived its value solely from representing land, or being con¬ 
nected with it, such as trees and plants, fixtures, title deeds 
and the like® Again it was held, that the movables must 
be things which had an intrinsic value; and therefore docu¬ 
ments which were merely valuable as evidencing a right 
were not the subject of larceny/ Finally that nothing could 
be stolen which was not the property of some person; and 
therefore that a man could not be indicted for carrying away 
wild animals, corpses, or the like. c In the Supreme Courts 
the majority of these cases are now provided for by the en¬ 
actments which will be found in the note/ The only Regu¬ 
lation on the subject which I have been able to find as re¬ 
ferring to Mofussil Courts, is Reg. VIII. of 1829, § 2, which 
makes the stealing, obliterating, injuring or destroying of 
any judicial document, an offence punishable with seven 
years’ imprisonment and a hundred lashes. 

Mahome- Many of these refinements appear in Mahometan law also, 
tan law. p or i ns fc ance it is laid down that "amputation is not incurred 


c Arch. 268. 


6 Arch. 267. 


a Arch. 265. 


d As to records of Courts, 9 Geo IV. c. 74, § 93. As to Wills. Ibid. § 94. 
Title Deeds. Ibid. § 95. Fixtures. Ibid § 98. Trees and plants, Act 31, of 1838, 
§ 29. Securities for Money and Warrants for Goods, 9 Geo. IV. c 74 § 79. 
Beasts and Birds kept in confinement, Ibid § 97. Wreck, Act. 31/ of 1838, § 16. 
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by stealing fruit whilst upon the tree, or grain which has not 
been reaped—these not being considered in custody ; a nor for 
stealing the door of a house, a mosque, the same reason 
being given/' 

Again, “ amputation is not incurred by the theft of any Common 

^ property 

thing of a. trifling nature, and the use of which is allowed 
among Mussulmans, such as wood, bamboos, grass, fish, fowls 
and garden-stuff;—because Ayeesha has said that in the 
time of the prophet this punishment was not inflicted for 

such petty thefts.and, in the same manner, things 

which are naturally lawful (such as the articles before men¬ 
tioned) are held, in their original state to be common pro¬ 
perty, and this general participation occasions a doubt 

which prevents punishment.The precept of the 

prophet, to wit, 'there is no amputation for fowls, is general 
and extends to all the feathered speciesy Nor is the hand 
of a thief cut off for stealing a cur-dog, because such an 
animal is in its nature common property, and also concern¬ 
ing its being property there is a difference among the learn¬ 
ed.”^ When, however, the Mahometan sages go on to pro¬ 
nounce that, “ there is no amputation for stealing from the 
public treasury, because everything there is the common 
property of all Mussulmans, and in which the thief, as a 

a 2 Hed. 89. 

h 2 Hed. 90. Theft, Saraha , is defined to be, the taking away the property Custody, 
of another in a secret manner, at a time when such property is in custody,— 
that is, when the effects are in supposed security from the hands of other 
people Custody is said to be of two kinds; first, custody by place, that is by 
means of such a place as is generally used for the preservation of property, 
as a house or shop. Secondly, by personal guard, that is, by means of a per¬ 
sonal watch over the x^roperty. 2 lied. 82, 100. Hence follow many ingeni¬ 
ous subtleties. For instance, “if a person steal one out of a string of camels, 
or steal a load from one of them, his hand is not cut off, because with respect 
to the camel or the load being in custody, there is a doubt. The reason of 
this is, that the design of the drivers and riders is convenience upon the jour¬ 
ney, and the transportation of their goods, and not the security or protection 
of them. If, however, there be a person attending the loads for the purpose 
of looking after them, the learned say that in this case the hand of the thief 
must be cut off/’ 2 Hed. 106. 
c 2 Hed. 87. 


d 2 Hed. 92. 
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member of the community, has a share , 1 ” a it need hardly be 
suggested, that modem liberality has retrograded, and that 
such a plea by the most orthodox follower of the Prophet 
would not be tolerated now. 

Writings. Lastly it is said that, “the hand of a thief is not to be 
cut off for stealing a book, whatever be the subject of which 
it treats,•* because there the object of the theft can only be 
the contents, and that is not property. But yet it is to be 
observed that the hand is struck off for stealing a book of 
accounts, because there the contents are not the object of 
the theft, but the paper and other materials of which the 
book is composed, and that is appreciable property.”* What* 
ever may be thought of the felicity of these examples, the 
principle is obviously the same as our English common law; 
viz. that there can only be theft of that which lias a value 
in itself, and not merely in respect of something else which 
it denotes, as a debt or a title. 

Putting aside these distinctions, which probably would 
not be much attended to by the Court of F. U. where they 
came in conflict with natural justice, we must examine what 
is necessary to constitute a theft. 

There First then, and on every sound principle, the intention 
i felonious mit8 ^ ke considered. No indictment for larceny could be 
intention, maintained against the school boy who secreted your purse 
as a practical joke, or the visitor who borrowed your um¬ 
brella without leave on a rainy day, or walked off with 
your hat in mistake for his own. The taking must be 
animo furandi, felonious, with intent to deprive the owner 
permanently of his property, arid without any colour of 
right to it. Therefore it is no theft where the articles are 
taken by mistake, or under a bona fide claim of right to 
possess them, however erroneous that claim may be. Nor 
where they are taken, not with the view of depriving the 
owner of his property, but of serving some other temporary 
purpose. For instance, the servant of a tanner took out of 


a Hed. 94. 
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his master's warehouse dressed skins of leather, with intent 
to*bring them in, and charge them as his own work, (which 
they were not) and to get paid for them by his master. 

This was held to be no larceny of the skins, for he never 
intended to deprive his master of them; but he might have 
been indicted for obtaining the money by false pretences.# 

A fortiori , there can be no conviction, where the circum¬ 
stances show that there was no intention to deprive the 
party of his property. This was the case in a very recent 
instance, where the Court of F. U. acquitted the prisoner. 

Mr. Strange, saying, 

“ The prisoner appears to have met the prosecutrix, when the 
latter was incapacitated by intoxication, and to have secured her 
cloth by placing it under the care of the 1st witness. There is 
no evidence that he removed the cloth from the prosecutrix feloni¬ 
ously, nor that he had any design of appropriating it to himself. 

I cannot therefore see that any robbery has been committed.”^ 

It must not be supposed however that a theft can be got Returning 
rid of simply by returning the goods. This may be evidence tlie gooda ‘ 
of an original intention not to keep them, which will be very 
narrowly scrutinised, but if once taken so as to amount to 
larceny, no subsequent restoration will purge the offence, 0 
Still less can a party evade punishment by alleging a gene¬ 
ral wish to restore the property, should it prove convenient. 

An illustration of this occurred in a very recent case. 

“ The prisoner, with whom a plate-chest, full of plate, and secure¬ 
ly fastened, was deposited for safe custody, broke it open, took out 
the plate and pledged it for a sum, which he was unable to repay. 

The Jury found him guilty of stealing the plate, but recommended 
him to mercy, on the ground that they believed he intended ulti¬ 
mately to return the property:—Held, that the conviction was per¬ 
fectly good, as the recommendation was not inconsistent with the 
verdict of guilty.” 

“Lord Campbell, C. J. said—To constitute larceny there must 
be an intention to appropriate a chattel, and exercise an entire domi¬ 
nion over it. If it be taken with the intention of making a tempe¬ 
rs Arch. 274. c Arch. 274. 

h Mad, F. U.168 of 1858. 
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1 'S.ry use of it only, and then of Jetting the owner have it again, 
there is no larceny, but only a trespass. But here there was 
abundant evidence to warrant the Jury in finding as they have 
found, that the prisoner stole the plate. 1 am not aware that 
what a jury may say in recommending a prisoner to mercy is to be 
taken as any part of the verdict. But if it be, all that'the Jury 
here say is, that the prisoner intended ultimately to return the 
plate, and not that at the time he took it he had any such inten¬ 
tion.”** 

tawa law* 16 " ^ ma y ^e observed that the Mahometan law, as laid down 

by some doctors, differs as to the effect of a restoration by 
the thief. Where this takes place before prosecution, it is 
said that prosecution is precluded, a*s the end of prosecution 
is restoration, which is already obtained. But it is other¬ 
wise where the thief restores the property after accusation 
and the production of evidence, for in this case his hand is 
struck off, because the prosecution has arrived at its comple¬ 
tion, and is therefore accounted still to remain. But on this 
point there is a conflict of authority, Abu Yoosaf taking the 
same view as English lawyers do* 

Personal Where the intention permanently to deprive the owner of 
thief uot° his P ro P ert y established, it makes no difference in the pri- 
nccessary. soner’s guilt that the act was not intended to procure any 
personal benefit to himself. No one can justify a theft on 
the Robin Hood principle, of taking from the rich to give to 
the poor. In one case a man was indicted for horse-stealing, 
whereupon his companion broke into the prosecutor’s stable, 
took out another horse, drove it into a coal pit and so killed 
it, with the view of suggesting that a similar accident had 
happened to the first horse. He was found guilty of steal¬ 
ing, though he had never intended to make any other use of 
the animal/’ 

Taking Again, the taking must be from some person who has a 
without Satinet property in the goods, which entitles him to hold 
title, them against the prisoner. Hence if a wife carry away, and 

a Reg. Trebilcock. 27, L. J. M. C. 103. 

b 2 Bed. 116 and in a case of embezzlement it has been held that making 
good the money did not purge the guilt,—Mad. F, IT. 121 of 1855, 
c Arch. 275. 




convert to her own use the goods of her husband, this is no 
larceny, for husband and wife are one person in law." And 
conversely it has been held, that a Hindu husband cannot be 
convicted of robbing his wife, the wife, according to the 
Hindu law, being completely under the control of her hus- 
band/ Nor can a man be turned into a thief for regaining 
possession of his own property, held by one who has no 
light to it; nor can a joint tenant, as for instance the mem¬ 
ber of a Hindu undivided family, be indicted for larceny of 
the family goods, since he has just as good a right to them 
as any one else * Of course it would be very different when 
toe holder of the goods had some interest in them, which 
authorised him to retain them against the owner. If I pawn 
my watch, it would be larceny to take it away from the 
pawn broker’s shop without repaying the loan. And so it 
would be, if the effect of the taking were to charge the 
holder with its price ; as when a member of a benefit society 
entered the room of the person, with whom a box contain¬ 
ing the funds of the society was deposited, and took and 
carried it away ; this was held to be larceny, the bailee 
being answerable to the society for the funds.*** 

A question occasionally arises with regard to the position rinding 
of a person who finds, and appropriates property. The rule P'*°Pert* 
of law on this subject lias been recently pronounced to be, 

" if a man ffods goods that have been actually lost, or 
are reasonably supposed by him to have been lost, and 
appropriates them, with intent to take the entire dominion 
over them, really believing, when he takes them, that the 
owner cannot be found, it is not larceny; but if he takes 
them with the like intent, though lost or reasonably sup¬ 
posed to be lost, but reasonably believing the owner can be 
found, it is larceny. p* And the Mahometan law seems to be 
the same. By it, “a Multakit, or finder, failing to make 
public advertisement of a Luktah, or trove property, sub- 

a Arch. 276. d ibid. 

h 3 M. Dig. 129, § 185. Arch. 277. 

c Arch. 276. 
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Cases 

where 


jecte himself to discretionary punishment. LvMah , or trove 
property is considered as a trust in the hands of the tind¬ 
er. Here advertisement is probably put merely as one of 
the proper precautions to ascertain the rightful owner, where 
he can be found. Accordingly if a person were to keep for 
himself property so marked as to give him the clue to its 
owner; or if a tailor were to keep money found in clothes 
which he had been given to mend, or the driver of a vehicle 
were to keep goods left in it by a person whom he could 
trace, this would be larceny.* 

In the vast majority of eases where a theft is charged, the 
owner has property has been taken from the owner clandestinely, and 
rU> U rer without his consent. Sometimes, however, it happens that 
signed the possession of the article has been voluntarily resigned 
* by the proprietor, and the very difficult question then arises, 
whether the person, to whom it has been so resigned, will 
become a thief in consequence of any subsequent dealing 
with it ? It is evident how important this question is, since 
any mistake upon the subject might result in an indictment 
against a person who lost a borrowed book, and then denied 
all knowledge of the loan; or who bought goods, and then 
refused either to pay for or return them, 

A solution of all such doubts will generally be obtained by 
remembering, that the essence of larceny consists in its 
being a felonious, or criminal, taking from the possession of 
the owner. Consequently if the taking is not criminal, 
when the possession is changed, there is no larceny. The 
cases then will resolve themselves into four classes, two of 
which are larceny and two are not. 

Taking l. It, is a well known rule, that where a master delivers 
vanta is goods to a servant, they are held to continue still in his own 
larceny, possession. For instance, if I entrust my horse to my coach¬ 
man, or plate and wine to my butler, my possession of them 
is never altered. I merely hold them by another hand. In¬ 
stead of shutting them up in a stable or room, I put a hu¬ 
man lock and key over them, but my right is never affected. 

1 M. Dig. 182, § 57 S. h Arch. 277. 
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Consequently if my servant sells ray horse, drinks my wine, 
or pawns my plate, this is larceny, because he takes them 
directly out of my possession, criminally and without my 
leave. And so it has been held in numbers of cases where 
servants appropriated, money, goods, cheques, bills of ex¬ 
change, &c. which had been given to them by their master 

for use or custody.® 

The case is exactly the same where one gives the mere Mere ma- 
* * , . t mial pos- 

manual possession of goods to another, but m such a way as sess i ou . 

not to part with his dominion over them. For instance, the 
hotel keeper who allows his guest to use his furniture or 
spoons, gives him no other right over them, and of course it 
would be just as much larceny to take the plate out of a ho¬ 
tel, as to carry it away from a friend’s housed 

2. A gain, the owner may not only give up the possession Condition- 
of his goods, but also intend to part with all right and domi- der of pos- 
nion over them, in the event of a particular condition being 
complied with, but in no other event. Now if a person, in- with on- 
tending from the first, to trick the owner out of his property, gl 
were to get possession of it without complying with the con- taker, 
dition, this would he larceny. For instance, in one case, the 
prisoner agreed to discount a bill for the prosecutor, and the 
bill was given to him for that purpose; he told the prosecu¬ 
tor that if lie then sent a person with him to his lodgings, he 
would give him the amount, deducting the discount and 
commission ; a person was sent accordingly, but on reaching 
the lodgings, the prisoner left the messenger there, and went 
out, on pretence of getting the money, hut never returned; 
the Jury found that the prisoner obtained possession of the 
bill with intent to steal it, and that the prosecutor did not 
mean to part with his property in the bill, before he should 
have received the money for it; it was held that this war¬ 
ranted a conviction for larceny.® So where the prisoner pre¬ 
vailed upon a tradesman to take goods to a particular place, 
under pretence that the price would then be paid for them, 
and afterwards, induced him to leave the goods in the care 
a Arch. 285, 287. b Arch. 287, 288. c Arch. 279. 





of a third person, from whom the defendant got the goods 
without paying the price; the tradesman swore that he did 
not intend to part with the goods until they were paid for, 
and the Jury found that the prisoner from the first intended 
to get the goods without paying for them; this was held to 
be larceny p So where a party presented himself at a Post 
Office, and asked for a watch which was there, falsely repre¬ 
senting himself to be the person to whom it was addressed, 
and so obtained it, this was held to be larceny, because the 
Post Office Clerk intended to give it up to no one but the 
rightful owner/' So in a very recent case before the Su¬ 
preme Court, it appeared that the prisoner obtained goods 
from the Railway Company by presenting a forged pass. 
The Peon was authorised to deliver them to any holder of a 
genuine pass, but to no one else, and he believed that the 
prisoner was such a person. On proof of these facts he was 
convicted of larceny.® 

Possession 3. Where a party has obtained the possession of any chat- 

obtained tel, bona fide and without fraud, and is not a servant of the 
without ,, 

original original owner , no subsequent appropriation of the article, 
fraud. or ma ]p rac tices in reference to it, can make him guilty of 
larceny. And this by virtue of its definition; because the 
taking, the change of possession, was not originally criminal. 
Hence, where goods are delivered to a man upon trust, or 
taken by him with the owner’s consent, he is not guilty of 
larceny by afterwards converting them to his own use. 
Where the defendant saved some of the prosecutor’s goods 
from a fire which happened in his house, and took them 
home to her own lodgings; but the next morning she con¬ 
cealed them, and denied having them in her possession ; the 
jury finding that she took them originally merely from a de¬ 
sire of saving them for, and returning to the prosecutor, and 
that she had no evil intention till afterwards, the Judges 
held that it was a mere breach of trust and not felony.** So 

a Ibid. c Reg v. Aurokeasawmy, 4th Ma» 

b Reg. v. Kay* 26 , L. J. M. C. 119. dras Sessions, 1858. 
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if I lend B a horse, and he ride away with him; or I send 
goods by a carrier, and he converts them to his own use; or 
I deliver a watch to a tradesman to repair, and he sell it; or 
I entrust money, goods or Company’s Paper to my agent, 
and he appropriates them; in none of these cases has there 
been any larceny, because the original taking was bona fide 
and without fraud® And so under Mahometan law, <f a 
breach of trust, by a trustee secreting any property commit¬ 
ted to his charge, does not induce amputation; as a deposit 
is not in the custody of the proprietor.” 6 That is, there has 
been no wrongful taking from the proprietor. 

But in order to obtain the benefit of this rule, two tilings There 
are necessary, First, the goods must have been obtained o^inai 
bona fide in the first instance; for if A obtain goods, or re- 
ceivc them, harbouring at the time an intention wrongfully 
to convert them to his own use, it is larceny, thus, where 
the defendant was employed to drive sheep to a fair, but in¬ 
stead of driving them to the fair, he drove them in a con¬ 
trary direction, and the jury were of opinion that at the 
time he received them, he intended to appropriate them; 
this was decided to be larceny fi Secondly, the goods must possession 
have been obtained rightfully. For even though they were must have 
obtained in the first instance without a felonious intent, yet fui^ 1 
if the possession was acquired by a trespass, the subsequent 
fraudulent appropriation of them, during the continuance of 
of the same transaction, will be a larceny. As where a man, 
driving a flock of sheep from a. field, drove with them a 
sheep belonging to another person, without knowing that he 
had done so, but afterwards, when he had discovered the 
fact, sold that sheep and appropriated the proceeds, he was 
held to be rightly convicted of larceny.** For hei'e he had 
never got possession with consent of the owner. 

Lastly, it may be observed, that where such a malversa¬ 
tion is committed by a clerk, agent, trustee, &c. his offence 
will be indictable as embezzlement, as will be shown more 
fully in treating that head. 

a Arch. 284. b 2 Hed. 93. 
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Cases 4. The last class of cases arises out of a principle, which, 
property 0 m my humble opinion, is more remarkable for its subtlety 
Uie'poises ^ an j us ti ce ) viz. "that if the owner part with the plo¬ 

sion lias perty, that is the right of dominion over the thing taken, as 
eFwithby we ^ as the possession, there can be no felony in the taking, 
the owner, however fraudulent the means by which such delivery was 
procured.”# Where goods are sold upon credit, the pur¬ 
chaser cannot be indicted for larceny, though the goods are 
n v ver paid for, and though in fact he never intended to pay 
for them. This is intelligible enough, for the original dis¬ 
honest intention might perhaps be repented of, before the 
time of payment arrived, and the non-payment of itself 
would merely constitute a debt. So, where the defendant 
bought a horse at a fair of the prosecutor, to whom he was 
known, and having mounted the horse, said to the prosecu¬ 
tor that he would return immediately and pay him, to 
which the prosecutor answered, " very welland the pri¬ 
soner rode the horse away, and never returned, this was held 
to be no larceny, because the property, as well as the posses¬ 
sion, was parted with. 6 This again seems to be common 
sense, because the bargain was over, the horse had changed 
hands before any thing was said as to payment, and it does 
not appear that what was said had any influence upon the 
transaction. But how are we to explain the three next 
cases, which are to be found in the same page of Arch bold, 

" Where the defendant bought goods, and desired them to be 
sent to him with a bill and receipt, and the shopman who brought 
them left them, upon being paid for them by two bills, which, how¬ 
ever, afterwards turned out to be mere fabrications; the Judges 
held that this was not larceny, because the prosecutor had parted 
with the property, as well as the possession, upon receiving what 
was deemed at the time by his servant to be payment. Where the 
servant of a pawnbroker, who had a general authority from his 
master to act in his business, delivered up a pledge to the pawner 
upon receiving a parcel, which he supposed to contain diamonds, 
and under that belief parted with the pledge entirely, but the par¬ 
cel contained stones of no value, this was holden to be no larceny. 
So, where the defendant sent to a hatter, in the name of one of his 


a 2 Russ, 24. 


b Arch. 278. 
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customers, for a hat, and it was accordingly delivered to the mes¬ 
senger upon the credit of the customer; the Judges held that this 
was not larceny, the owner having parted with his property in the 
hat,” 



The distinction between these, and those mentioned in 
Class 2nd, seems to be, that in the former the owner never 
intended to part with his right over the goods till a particu¬ 
lar event was complied with—in the latter his renunciation, 
was absolute, and did not necessarily depend on the truth, of 
the alleged fact, however his mind may have been influenced 
by a belief in its existence. The distinction however is al¬ 
most evanescent. The matter is of less importance, because, 
even if an indictment for larceny could not be sustained in 
such a case, a charge for obtaining goods by false pretences 
would always lie. 

Further, the crime of larceny will not be complete without There 
what is called, an asportation , or carrying away of the arti- ™ u f a p 0 e r . 
cle. The principle of this rule is very obvious, viz., that atation. 
mere intention to commit a crime does not constitute the 
crime, and as the essence of theft consists in an unlawful 
taking away, it must be shown that something was done to¬ 
wards carrying out that offence. It is not necessary to prove 
that the* goods were removed out of their owner’s reach. 

Any removal from the spot in which they are, however 
small, will be sufficient, provided the party accused have, for 
an instant at least, the entire and absolute possession of 
them. For instance the offence was held to be complete in 
cases where the prisoner had taken goods out of a chest, and 
laid them on the floor, but was surprised before he could es¬ 
cape with them. And so, where he had removed a cask 
from one end of a waggon to the others But the contrary 
was held where the property was merely altered in position, - 
without any attempt at removal—as where the defendant 
merely set a package on end, in the place where it lay, for 
the purpose of cutting open the side of it to get out the 
contents, and was detected before he had accomplished his 
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purpose. Nor is even an actual removal sufficient, if the 
prisoner has never had the article in his power; as for in¬ 
stance, where he attempted to carry it off, hut was unable 
on account of its being chained to the counter « 

Lastly, it may be remarked that in many cases, the only 
evidence of a theft arises from the fact of the stolen proper¬ 
ty being found in the prisoner’s possession. Upon this 
point, the following quotations, cited in Norton on Evi¬ 
dence^ deserve attention. 

Possession “ It may be laid down generally, that wherever the property of 
of stolen one mar)j which has been taken from him without his knowledge or 
P how C p r consent > * 3 found upon another, it is incumbent on that other to 
evidence prove how he came by it; otherwise the presumption is that he ob- 
of theft! tained it feloniously. This, like every other presumption, is 
strengthened, weakened, or rebutted, by concomitant circumstan¬ 
ces, too numerous in the nature of the thing to be detailed. It 
will be sufficient to allude to some of the most prominent; such as, 
the length of time which has elapsed between the loss of the pro¬ 
perty and the finding it again; either as it may furnish more or 
less doubt of the identity of it; or as it may have changed hands 
oftener in the mean time; or as it may increase the difficulty to the 
prisoner of accounting how he came by it; in all which considera- 
tions that of the nature of the property must generally be mingled. 

So the probability of the prisoner’s having been near the spot from 
whence the property was supposed to be taken at the lime; as well 
as his conduct during the whole transaction, both before, and after 
the discovery are material ingredients in the investigation. But 
the bare circumstance of finding in one’s possession property of the 
same kind which another has lost, unless that other can from marks 
or other circumstances satisfy the Court and Jury of the identity 
of it, is not in general sufficient evidence of the goods having been 
feloniously obtained. Though, where the fact is very recent, so as 
to afford reasonable presumption that the property could not have 
been acquired in any other manner, the Court are warranted in 
concluding it is the same, unless the prisoner can prove the con¬ 
trary. Thus a man being found coming out of another’s barn; and 
upon search, corn being found upon him of the same kind with 
what was in the barn, is pregnant evidence of guilt. 

“But in order to raise this presumption legitimately the posses¬ 
sion of the stolen property should be clearly traced to the accused, 
and be exclusive as well as recent. The finding it on his person, 
for instance, or in a locked-up house, room, or box of which he 
kept the key, would be a fair ground for calling on him for his de- 

b p. 290. n. 
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fence; but if the articles stolen were only found lying in a house 
or room in which he lived jointly with others equally capable with 
himself of having committed the theft, or an open box to which 
others had access, no definite presumption of his guilt could be 
made. An exception is said to exist where the accused is the 
owner of the house in which stolen property is found, who, it is 
argued, must be presumed to have such control over it as to pre¬ 
vent any thing coming in or being taken out without his sanction. 

As a foundation for civil responsibility this reasoning may be cor¬ 
rect; but to conclude the master of a house guilty of felony, on the 
double presumption, first, that stolen goods found in the house were 
placed there by him or with his connivance, and secondly, that he 
was the thief who stole them, and there are no corroborating cir¬ 
cumstances, is certainly treading on the very verge of artificial 
conviction.” 

The following are the Regulations which apply to the 
subject. 

“ In cases of petty thefts, not attended with aggravating circum- Petty 
stances, nor committed by persons of notoriously bad character, and thetts * 
where the value of the property stolen does not exceed one Rupee, 
heads of villages shall have authority, on a verbaUexamination, 
either to dismiss the parties, or if the offence charged shall bo 
proved to have been committed by the person accused of it, and 
shall appear deserving of punishment, to confine the offending par¬ 
ties in the village Choultry for a time not exceeding twelve hours; 
or if the offending parties be of any of the lower castes of the peo¬ 
ple, on whom it may not be improper to inflict so degrading a 
punishment, to order them to be put in the stocks for a time not 
exceeding six hours.”« 

« Heads of villages shall report to the head Police Officer of the 
district, all cases in which they shall have exercised the above 
power of punishment.’^ 

< First —Heads of district Police are hereby empowered to bear 
and determine cases of petty theft, not attended with aggravating 
circumstances, nor committed by persons of notoriously bad charac¬ 
ter; and on conviction of the accused, when the value of the pro¬ 
perty stolen shall not exceed five Rupees, to pass sentence of im¬ 
prisonment not exceeding 10 days with labor , but not to inflict 
stripes . 

4 Second. —Whenever a head of district Police investigating un¬ 
der the authority vested in him by this Section, shall be of opinion 
that the punishment which he is empowered to inflict is not ade¬ 
quate to the offence committed, he shall report the case to the Ma¬ 
gistrate for his final orders; arid shall state precisely , in his report l , 
the description and extent of punishment , which in his opinion, is 

a Reg. IV of 1821, § 6, C1. L: XI of 1816, § 10, Cl. fc 
b Reg. IV of 1-821, § 6, Cl. 2. 
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Petty proper to be inflicted in that case , and the Magistrate shall, at his 
thefts, discretion, either issue his orders in writing to the head of district 
Police to inflict such punishment as the Magistrate may deem suf¬ 
ficient, recording his reasons if it is at variance , in any respect , 
with the opinion of the head of district Police , or he shall order the 
head of district Police to forward the parties and witnesses to him 
for further investigation. 

4 Third. —Provided always, that if, at the expiration of thirty 
days from the date and day of despatch of any reference from a 
head of district Police to a Magistrate, under the provisions of the 
foregoing Clause, no answer or orders of the Magistrate shall have 
been received by the head of district Police, then the head of dis¬ 
trict Police, shall release the offenders, and the confinement which 
they have so had, shall he considered a sufficient punishment for 
the said offence, and they shall not be liable to be again tried for 
the same.’a 

“ Heads of district Police shall keep registers of punishments 
inflicted under the above provisions, to be forwarded monthly to 
the Magistrates.”^ 

‘The Magistrates are authorized to hear and determine without 
reference to any authority, all complaints or prosecutions brought 
before them for petty thefts, when they shall not have been attend¬ 
ed with any aggravating circumstances, or committed by persons of 
notoriously bad character, and to inflict upon the offenders corporal 
punishment not exceeding ninety lashes with a cat-of-nine tails, or 
commit them to prison in the Zillah Jail, or Village Choultry, as to 
them may seem proper, for a term not longer than one month, 
according as they may think proper upon a consideration of the 
circumstances of the case.’c 

“ In case of a prisoner punishable by the Magistrate under the 
preceding Section, being sent to the Zillah Jail, the Magistrate 
shall forward with the prisoner a warrant addressed to the keeper 
of the jail, who shall conform to the tenor of the warrant.” 

i The warrant shall be accompanied by a paper addressed to the 
Criminal Judge, containing the name, the crime, or offence, and the 
period of confinement to which the prisoner may have been sen¬ 
tenced. The Judge shall return the paper by the Police Officers 
who may come in charge of the prisoner, with an endorsement 
attested by his official seal and signature, acknowledging the deli¬ 
very of the prisoner.^ 

a Reg. IV of 1821, § 4, Reg. XIII of 1832, § 5, Cl. 1, Reg. XXXIII of 
1837, § 1. 

h Reg. IV of 1821, § 4, Cl. 2: XI of 181G, § 33, Cl. 2. 
c Reg. IX of 1816, § 3.3. 
d Reg. IX of 1816, § 34. 
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“The Cidminal Judges,a and Magistrates,£ are empowered in all Jurisdic- 
cases of a conviction before them, of a criminal offence punishable crim?n a l 
under the Mahomedan law and the Regulations, for which the j u dg c , or 
penalties authorized by Reg. IX of 1816, § 33, may appear insuffi* Magis- 
cient, or to which the rules referred to may not be expressly appli- trate. 
cable, and for which a more severe punishment than six months* 
imprisonment with 150 lashes, or a fine of two hundred Rupees 
may not have been especially prescribed—in which case the pri¬ 
soner, if there appear grounds for it, must be brought to trial be¬ 
fore the Session Court—to pass sentence of imprisonment not ex¬ 
ceeding six months, with corporal punishment not exceeding 150 
lashes with a cat-of-nine tails, in cases of theft; or in other cases, 
with a fine not exceeding two hundred Rupees, commutable if not 
paid, to a further period of imprisonment not exceeding six months 
so that the entire period of imprisonment under the sentence of a 
Criminal Judge, or Magistrate shall in no instance exceed one 
year.”*? 


“In all cases of theft, whether in a house, warehouse or other 
place, or from the person of another—not coming within the provi¬ 
sions of the Regulations in force for the punishment of robbery by 
open violence, or the provisions of Clause first, Section II of this 
Regulation—if the theft, or the attempt to commit the same, shall 
have been accompanied with an attempt to commit murder, or with 
wounding, burning, severe corporal injury, or other aggravating 
act of personal violence, or the property stolen shall exceed 300 
Rupees in valued it shall be the duty of the Criminal Judge to 
commit the whole of the prisoners who may appear, from the evi¬ 
dence adduced, to have been concerned, either as principals or ac¬ 
complices, in the offence, to take their trial before the Session 
Court.-—The Criminal Judge shall also commit for trial before the 
Session Court, any prisoners charged with theft—although not 
attended with the aggravating circumstances abovementioned— 
who from their notoriously bad character, or from their having been 
before convicted of a heinous offence, or from any other peculiar 
circumstances of the case, may appear to him deserving of a severer 
punishment than the Criminal Judge is authorized to inflict under 
the following Clauses of this Section.—Such persons, if convicted 
on trial before the Session Court, shall be sentenced to corporal 
punishment not exceeding 195 lashes with a cat-of-nine tails , and 
to imprisonment and transportation for lifefi 


With exception to the cases mentioned in the preceding clause, 
the Criminal Judges shall hear and determine, without reference to 


a Principal Sudr Ameens come under this denomination, Reg. VIII of 1827, 
§4. 

b Reg. VII of 1843, § 54. 
c Reg. X of 1816, § 7. 


d See Reg. I of 1825, § 9. 
e See Reg, I of 1825, § 2, Cl. 2. 
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the Session Courts, all other cases of theft which may be brought 
before them; and after having duly considered the evidence which 
may be adduced on the part of the prosecution, and of the pri¬ 
soner, shall pass sentence of acquittal or conviction. 

In cases of theft cognizable by the Criminal Judges under the 
foregoing Clause, if the amount or value of the property stolen 
shall exceed fifty Rupees; or if the persons committing the theft 
shall have been before convicted of theft, burglary, robbery, or 
other heinous offences; or if the prisoner shall have committed the 
offence while employed in the office of watchman, guard, or police 
officer; or be a servant of the person from whom the property may 
have been stolen, or a servant employed in the house in which the 
theft may have been committed; as well as in all cases of cattle¬ 
stealing; the Criminal Judge shall be empowered, on proof of the 
guilt of the prisioner, to sentence him to imprisonment with hard 
laborfor such period as may appear proper, not exceeding two years, 
and to corporal punishment not exceeding 150 lashes with a cat-of- 
nine tails. 

In other cases of theft, not included in the foregoing provisions, 
the Criminal Judges shall pass sentence on the prisoners under the 
powers vested in them by Section VII. Regulation X. of 1816.”<* 

Here we may as well append the remaining enactments, 
which refer to offences against property. Reg. VI of 1822 
§ 2, relates to cases of breaking into houses or buildings 
with intent to steal, and is as follows. 

“First .—The Criminal Judges shall be guided by the following 
breaking, rules, whenever individuals may be apprehended and brought be¬ 
fore them on a charge of having committed the offence of breaking 
into, or attempting to break into a dwelling bouse, tent, or other 
place of habitation, by night, or by day, with an intent to steal; 
(but without open violence such as to constitute the crime of rob¬ 
bery by open violence as defined in Clause first, Section III. Regu¬ 
lation XV. of 1803); or with the offence of breaking into, or at¬ 
tempting to break into any warehouse, storehouse, or other build¬ 
ing or place used for the custody or preservation of property, either 
bj^nightor by day, with an intent to steal; (but without open 
violence); or of being present, aiding and abetting in the commis¬ 
sion of any of the offences above specified; or although not present, 
of having procured or caused the perpetration of any of those offen¬ 
ces by hire, counsel or command; or of having in any manner con¬ 
federated with the actual perpetrators of them, in pursuance of a 
preconcerted plan. 


o Reg. VI. of 1822, § 3. 
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Second. —If the perpetration of any of the offences enumerated House 
in the preceding Clause, (not amounting to the crime of robbery by 
open violence) shall be accompanied with wounding, burning, cor- cums t an " 
poral injury, or other aggravating act of personal violence; or if C es of ag- 
the prisoners, or any of the prisoners, concerned in the offences gravation. 
described in the preceding Clause, shall appear to have been before 
convicted of burglary, robbery, or other heinous crime; or if the 
prisoners, or any of them, shall appear to be persons of notoriously 
bad character; or shall be charged with having committed the 
offence while employed in the office of watchmen, guards, or Police 
officers; or if property be stolen of which the value or amount shall 
exceed the sum of one hundred Rupees; in all such cases it shall be 
the duty of the Criminal Judge to commit the whole of the prison¬ 
ers, who may appear, from the evidence adduced, to have been con¬ 
cerned in the offence, to take tlieir trial before the Session Court. 


Third. —In cases of conviction before the Session Court, of in¬ 
dividuals charged with any of the offences above specified, if the act 
be accompanied with an attempt to commit murder, whether by 
wounding, burning, strangling, drowning, throwing into a well, or 
by any other means, or be accompanied with wounding, burning or 
corporal injury to any person or persons, in such degree as to en¬ 
danger life, the Session Judge shall refer the trial to the Court of 
Foujdaree Udalut; and the offender or offenders, who may be con¬ 
victed to the satisfaction of that Court, of having been concerned 
as principals or accomplices in the crime, shall on conviction be sen - 
fenced to corporal punishment not exceeding 195 lashes ivith a cat - 
of-nine tails , and to imprisonment and transportation for life . If* 
the Session Judge be of opinion that there are grounds for a miti¬ 
gation of the prescribed punishment, he shall state the same for the 
consideration of the Foujdaree Udalut. 

Fourth .—In cases of conviction before the Session Courts, of any 
offences specified in Clause second of this Section, wherein the 
house-breaking and theft, or attempt to commit the same, may not 
have, been accompanied with an attempt to commit murder, nor 
with wounding, burning or other corporal injury, in such degree as 
to endanger life, but may have been attended with wounding or 
other corporal injury in a less degree, the Session Judge, provided 
he concur in the conviction of the offender, shall, without reference 
to the Foujdaree Udalut, adjudge him to suffer such punishment as 
may appear adequate to the offence, not exceeding 195 lashes, with 
a cat-of-nine tails, and imprisonment for fourteen years in banish¬ 
ment from the district where the prisoner may have resided. 

fifth.— Nothing in the above Clause shall be construed to era- p e f erGnce 
power the Session Courts, to pass and order execution of a sentence to F. U. 
of conviction and punishment, without reference to the Foujdaree 
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Udalut, in any case of robbery by open violence, as defined in 
Clause first, Section III. Regulation XV. of 1803; or to authorize 
an enhancement of the penalties declared by the Regulation in 
force for burglary or theft, when not accompanied with wounding 
or other corporal injury, nor with an attempt to commit murder by 
strangling, or other means, as described in Clause third of this 
Section. 

Juris die- Sixth.—It from the investigation held by the Criminal Judge in 

tion of the cases described in Clause first of this Section, there shall ap- 

Criminal p nar re ason to believe, that any prisoner apprehended and brought 
Jud ^' before him, has been guilty of the offence charged against him, but 
that such offence has not been attended with any of the circum¬ 
stances of aggravation specified in Clause second of the Section ; 
the Criminal'Judge shall, in addition to the evidence which may be 
adduced on the part of the prosecution, take the defence of the 
prisoner, and the evidence of the witnesses who may be designated 
by the prisoner in support of his or her defence; and after a full 
and deliberate investigation, shall proceed, without reference to the 
Session Court, to pass sentence of acquittal or conviction. If the 
prisoner be convicted, the Criminal Judge is hereby empowered to 
sentence him to imprisonment, with hard labor, for a period not 
exceeding two years, and to corporal punishment not exceeding 
150 lashes with the cat-of-nine tails. 

Reg. XV. of 1803 § 3—5 defines the offence of Dacoity, 
and award the punisliments for it, and for robbery and bur¬ 
glary attended with violence. 

Dacoity. « HI. First. Any person or persons, who shall in the day, or in 
the night, go forth with any offensive weapon, or in any gang, with 
or without any offensive weapon, with the criminal intent of com¬ 
mitting robbery, and shall by force or intimidation, rob or attempt 
to rob, any person or persons, on or near a highway; or on a river, 
lake or other water; or in or near a city, town, or village, or iri 
any other place whatever; or shall attack by open violence and rob 
or attempt to rob, any dwelling house or other house or building; 
or any tent, boat or other receptacle of persons or property; shall 
be deemed guilty of the crime of robbery by open violence (deno¬ 
minated in the Mahomedan law Suruca-i-Kobra, and more com¬ 
monly Shub-Khonee or Dacoity); and on due conviction thereof 
whether by free and voluntary confession, or by tho testimony of 
credible witnesses, or by strong circumstantial evidence, shall bo 
adjudged to suffer such of the penalties declared in the next Sec¬ 
tion, as may be applicable to the case, viz. according as the robbery 
may be with or without homicide, wounding, maiming, or other 
personal injuries; or with or without other circumstances of aggra¬ 
vation.’’ 
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"Second .**In such cases of robbery by open violence the punish¬ 
ment of the offenders shall not depend upon the amount, value or 
description of the property plundered, nor shall any of the circum¬ 
stances noticed in the preamble to this regulation as barring a sen¬ 
tence of hud under the Mahomed an law in cases of highway rob¬ 
bery, nor any other provision in that law, be hereafter allowed to 
operate against the punishment of persons convicted of highway 
robbery, or of any robbery by open violence as defined in the pre¬ 
ceding clause of this Section ; or of murder or other acts of crimin¬ 
ality committed in the prosecution of such robbery; or of an intent 
to rob: provided as in all other cases of criminal conviction, and 
punishment, that the party convicted be adult and of sound under¬ 
standing, so as to render him a proper object of punishment.” 

"Third .—In all such cases of conviction of robbery by open vio¬ 
lence, or of murder or other criminal acts, done in prosecution of 
such robbery, or of intent to rob, if the Law Officer of the Session 
Court declare the prisoner liable to discretionary punishment, the 
Judge before whom the trial may be held, is to proceed as directed 
in Clause Second, Section II. of this Regulation. If the Law Offi¬ 
cer declare the prisoner liable to suffer death under the Mahomed an 
law, the Judge is to refer the trial to the Court, of Foujdaree Uda- 
lui, with his opinion as directed by the existing Regulations; or if 
the Law Officer declare the prisoner liable to amputation of limb 
under the Mahomedan law, the Judge is either to refer the trial for 
the sentence of the Foujdaree Udalut, or to commute the punish¬ 
ment and pass sentence against the prisoner in conformity to the 
ensuing Section; according as the degree of punishment to be ad¬ 
judged, or any provision in the Regulations, may require a reference 
of the trial for the sentence of the Foujdaree Udalut, or otherwise. 

IV. First —All persons convicted of being the heads or leaders 
of a gang of robbers by whom a murder may have been committed, 
or of having been actively concerned in the perpetration of such 
murder; or of any murder committed in the prosecution of robbery, 
or an intent to rob, or of having been present, aiding and abetting 
when such murder was committed; or though not present,, of having 
procured and caused by hire, counsel, or command, the perpetration 
of such murder, in pursuance of a preconcerted plan to commit the 
same* or to commit robbery; shall be adjudged to suffer death. 

Second .—All persons convicted of being the heads or leaders of 
a gang of robbers by whom any person may have been wounded, 
maimed, burnt, or subjected to other personal injury, torture, or 
cruelty, not occasioning homicide, or by whom a dwelling house or 
houses may have been set on fire, or any other criminal and aggra¬ 
vating act committed in the prosecution of a robbery, or intent to 
rob, as well as persons convicted of having been actively concerned 
in any of the acts aforesaid, done in prosecution of a robbery or in¬ 
tent to rob; or of having been present, aiding and abetting when 
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any such acts were committed; or though not present, ot having 
procured and caused by hire, counsel, or command, the perpetration 
of any such acts in pursuance of a preconcerted plan to commit the 
same, or to commit robbery shall be judged to suffer imprison¬ 
ment and transportation for life: moreover any leaders of gangs, or 
other heinous offenders convicted of a repetition of the crime des¬ 
cribed in this clause; or without such repetition, of a degree of 
cruelty, violence, or other aggravating criminality, which under the 
discretion allowed by the Mahomed an law in cases of seeasut, may 
be punishable with death, and which may appear to the Court of 
Foujdaree Udalut to render such heinous offenders deserving of ca¬ 
pital punishment, shall be liable to sentence of death. 

Third .—All persons convicted of being the heads or leaders of a 
gang of robbers by whom a robbery may have been committed 
without homicide, and without any personal injury, or other act of 
aggravation as specified in the preceding Clause; or by whom any 
violent attempt shall have been made to commit such robbery though 
not effected; as well as persons convicted of having been actively 
concerned in any such robbery or attempt to rob; or having been 
present, aiding and abetting at such robbery, or attempt to 
rob; or though not present, of having procured, and caused by hire, 
counsel, or command, the perpetration of such robbery, or attempt 
t.o rob, in pursuance of a preconcerted plan for this purpose; shall 
be adjudged to suffer imprisonment and hard labor for the period 
of fourteen years.—The Court of Foujdaree Udalut arc further 
empowered to extend their sentences to imprisonment and trans¬ 
portation for life, upon any leaders of gangs, or other offenders, 
convicted of a repetition of the crime described in this clause; or 
without such repetition, if from proof of the notorious bad charac¬ 
ter of the party convicted, or on consideration of any other circum¬ 
stance appearing upon the trial to aggravate the guilt of any parti¬ 
cular prisoner, and evince the danger of his future depredations, if 
set at liberty, it shall, in the judgment of that Court, be just and 
necessary to inflict a more severe punishment than imprisonment 
and labor for the term of fourteen years. 

Fourth —Persons convicted of going forth with a gang of rob¬ 
bers for the purpose of committing robbery, but apprehended be¬ 
fore they have committed such, or have made any violent attempt 
for the purpose, so as to bring them within the provision contained 
in the preceding clause, shall be adjudged to suffer imprisonment 
and hard labor for such period not exceeding seven years, as the 
circumstances of the case may appear to merit. 

Fifth .—Provided with respect to all the crimes, and degrees of pun¬ 
ishment, specified in the several clauses of this Section, if from any 
extenuating circumstances which may appear on the trial to the 
Court of Foujdaree Udalut, the stated punishment shall in any par- 
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number of prisoners convicted of tlie same crime, and of any dis¬ 
criminative circumstances with respect to one or more of them, the 
example shall appear sufficient for the ends of justice, without 
extending the full degree of the prescribed punishment to the 
whole of the prisoners convicted, it shall be competent to the Court 
of b oujdaree Udalut, to mitigate the sentence, in such cases, as 
may be deemed just and expedient. 

Sixths —The Session Judges are also to report to the Foujdareo 
13 dal tit the case of any prisoner or prisoners, who may appear pro¬ 
per objects of mercy and pardon. 

V ; First.- .No part of the preceding Section shall be considered Secret 

applicable to secret theft or larceny, without open violence, (Suru- Theft, 
ca-i-sogra;) whether accompanied with burglary (Nucub-Zunee,) or 
simple theft from the person or house unaccompanied with any ag¬ 
gravating circumstances. In such cases the Mahomedan law, with 
the modifications of it in the existing Regulations, and the rules 
contained in Section II. of this Regulation when the prisoner may 
be declared liable to discretionary punishment, shall govern the 
sentences of the Session Courts, as well as of the Foujdaree Udalut 
in any cases referred to that Court 

Second.— Rut in the case of a burglarious entry, or any entry by Bursrlarv 
mght into a dwelling house or other house, or into a tent, boat, or followed 
other receptacle of persons and property, for the purpose of com- by ‘ 
nutting theft therein, although such entry may have been made in ,G 
the first instance without any open violence, if any person or per¬ 
sons shall, after having entered, be guilty of murdering, wounding, 
manning, torturing, or otherwise doing personal injury to any per¬ 
son or persons, or of any other criminal act of violence, done in the 
prosecution of the original intention to commit theft; the parties 
contacted, as principals or accomplices, of such murder, wounding, 
maiming or other acts of criminality and violence done in the pro¬ 
secution of theft, shall be liable to the same punishment as has been 
declared in the preceding Section, for the same acts of criminality 
committed in prosecution of robbery by open violence; and the 
several provisions contained in that Section, as well as in Section 
III. of this Regulation, are accordingly declared equally applicable 
to the cases herein specified.” 

In a case of burglary attended with violence, by a gang of moi'e 
than three armed men, it should always be specified in the charge 
whether the violence was simultaneous with, or subsequent to the 
entry, as in the former case the crime is Dacoity.”# 

Ihe bare act of a gang going out with intent to commit a gang 


vio¬ 

lence. 
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robbery, does not constitute an attempt under § 4, Cb 3. >} <* “ And 
ivbero the Court found that no attempt or act followed the ex press- 
ed intention of prisoner to instigate a gang robbery, lie was acquit¬ 
ted and discharged/^ 

Where a gang of twenty men, armed with clubs, secretly entered 
into a house, and afterwards maltreated the inmates—held, that this 
was sufficient to constitute a robbery by open violence.* 7 

Act 24 of 1843 creates a new offence, Viz, that of having 
belonged to a gang of Dacoits, though no specific acts of 
guilt are alleged. 

Belonging 4 L Whosoever shall be proved to have belonged, either before or 
ioa gang after the passing of this Act, to any gang of Dacoits, either within 
of Dacoits, or w pi l0U t the Territories of the East India Company, shall be 
punished with transportation for life, or with imprisonment for any 
less term with hard labour. 

II, Any person accused of the offence of Dacoity, with or with¬ 
out murder, or of having belonged to a gang of Dacoits, or of the 
offence of unlawfully and knowingly receiving or buying property 
stolen or plundered by Dacoity, may be committed by any Magis¬ 
trate within the Territories of the East India Company and may be 
tried by any Court which would have been competent to try Mm if 
his offence had been committed within the Zillah where that 
Court aits/ 

In such a case probably a good deal of discretion would 
be exercised in awarding punishment. Where a prisoner 
was convicted of two gang robberies, one committed twelve, 
and the other five years previous to the trial, but bad since 
led a reformed life and became a peaceful, cultivator of the 
soil, and carried a good character among his fellow villagers, 
he was only sentenced to be imprisoned for the nominal 
period of one day, and to furnish security/* 

Thuggee is defined by Act III. of 1848. 

Definition ‘The word ‘Thug/ when used in any Act heretofore passed by 
of Tlmg, the Council of India, shall be taken to have meant, and to mean, a 
person who is, or has at any time been, habitually associated with 
any other, or others for the purpose of committing, by means 
intended by such person, or known by such person to be likely to 
cause the death of any person, the offence of Child-Stealing, or the 
offence of robbery not amounting to Dacoity. And that the word 
“Thuggee/’ when used in such acts, shall be taken to have meant 
and to mean, the offence of committing or attempting any such 


« 3 M. Dig. 119, § U2. 
b 3 M Dig. 120, § 113. 
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Child-Stealing, or Robbery, by a Thug. And that the expression 
“Murder by Thuggee” when used in such Acts shall be taken to 
have meant, and to mean, Murder when employed as the means of 
committing such Child-Stealing, or such Robbery by a Thug.* 

And any person convicted of having belonged to a gang 
of Thugs, either Within or without the territories of the 
East India Company, is punishable, with imprisonment or 
transportation for life « 

After these enactments, which are tolerably wide in their 
terms, it is difficult to see who are aimed at by the follow¬ 
ing provisions of Act XI of 1848. 

bdw act for the punishment of wandering gangs of Thieves and 
Robbers . 

I. Whosoever shall be proved to have belonged, either before or 
after. the passing of this Act, to any wandering gang of persons, 
associated for the purpose of theft or robbery, not being a gang of 
Thugs or Daeoits, shall be punished with imprisonment with hard 
labor for any term not exceeding seven years. 

II. Any person accused of the offence of belonging to any such 
gang as aforesaid, or of the offence of unlawfully and knowingly 
receiving or buying property stolen or plundered by any such gang, 
inay be committed by any Magistrate within the Territories of the 
East India Company, and may be tried by any Court which would 
have been competent to try him if his offence had been committed 
within the Zillah were that Court sits. 

III. No Court shall on the trial of any offence under this Act 
require any Futwah from any Law Officer.’ 

Any persons or gang of persons who commit a robbery in 
any place, are said to be Daeoits by Reg. XV of 1803, § 3; 
and any one who has ingeniously managed to be a robber 
without being a Daeoit, is set down as a Thug by Act III of 
1848. What third class of beings can be imagined, who are 
“associated for the purposes of theft or robbery, not being a 
gang of Thugs or Daeoits, 5 ’ it would he difficult to conceive. 
However whenever they are discovered the enactment is 
ready for them. 

Before leaving this part of the subject, it may be well to say 
a few words in further explanation of the terms, ‘robbery,’ 
and ‘burglary. 5 

a Act XXX. of 1830 , X of 1847. 
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Bobbery. Robbery has been defined to be, “the felonious and forci¬ 
ble taking from the person of another, or in his presence 
against his will, of any property, to any value, by violence 
or putting him in fear.”« Hence robbery must possess all 
the attributes of larceny, with the additional fact ol open 
violence, or intimidation. 

What With respect to the degree of actual violence, where the 
Xioncel taking is effected by that means, it appears to be well settled 
necessary, that a sudden taking or snatching from a person unawares, 
is not sufficient. Thus, were a boy was carrying a bundle 
along the street in his hand, after it was dark, when the 
prisoner ran past him, and snatched it suddenly away, it was 
held that the act was not done with the degree of force and 
terror necessary to constitute robbery. The same doctrine 
has been held in three other cases; in one ot which the hat 
and wig of a gentleman were snatched from his head in the 
street; in another, an umbrella was suddenly snatched out of 
the hand of a woman as she was walking along; and in a third, 
a watch was packed, with considerable force, out of a watch • 
pocket. But if any injury be done to the person, or there 
be any struggle by the party to keep possession of the pro¬ 
perty before it be taken from him, there will be a sufficient 
actual violence. For instance, where a heavy diamond pin, 
with a corkscrew stalk, twisted very much in a lady's hair, 
was snatched out, and part of the hair torn away at the same 
time, it was held that this was a sufficient degree of violence 
to constitute a robbery. And the same decision was given, 
where it appeared that the prisoner snatched at a sword 
while it was hanging at a gentleman’s side, whereupon the 
latter instantly laid tight bold of the scabbard, which caused 
a struggle between them, in which the prisoner got posses¬ 
sion of the sword, and took it away. 6 
Intimida- Intimidation, where no actual violence is used, may either 
tion, with- p e addressed, to a man’s fear for his person, his property, or 
violence 18 ' his character. As to the first it may he remarked, that the 
pretext under which the property purports to he obtained is 
a Arch. 348. b 1 Russ. 875. 
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immaterial, if it were really extorted through fear. If a man Personal 
with a sword drawn ask alms of me, and I give it to him ei ' 
from fear of his weapon, and not from motives of charity, 
this is robbery.« And it is not necessary that actual fear 
should be strictly and precisely proved, as the law will pre¬ 
sume fear, where there appeai-s to be a just ground for 
it. 6 If a man take another’s child, and threaten to destroy 
him, unless the other give him money, this is robbery. 0 And 
no doubt the same would be held where a threat of violence 
to any third party, by one who had it in his power at once 
to execute it, was used as an engine for extortion. It can¬ 
not make much difference whether a man gets my purse by 
threatening to shoot myself or my companion. 

Menaces of injury to a man’s property have equally been Threats in 

reference 

held to amount to robbery, and that though there was no t0 pro . 
immediate power of executing the threat. During some P ert y* 
riots at Birmingham, the defendant threatened the prosecu¬ 
tor, that unless he would give him a certain sum of money 
he would return with the mob and destroy his house, and 
the prosecutor, under the impression of his threat, gave him 
the money ; this was held to be robbery.** In another case 
the robbery was effected with considerable politeness and 
courtesy, which did not however prevent a conviction. Dur¬ 
ing the riots in London in 1780, a boy with a cockade in his 
hat knocked violently at the prosecutor’s door, who there¬ 
upon opened it, when the boy said to him, “ God bless your 
honor, remember the poor mob !” the prosecutor told him to 
go along; on which he said, “then 1 will go and fetch my 
Captain,” and went away; but soon afterwards the mob, to 
the number of a hundred, armed with sticks and other wea¬ 
pons, came, headed by the prisoner, who was on horseback,, 
and whose horse was led by the same boy. On their coming 
up, the by-standers said, “ you must give them money,” and 
the boy said, “ Now I have brought my Captainand some 
of the mob said, “ God bless this gentleman, he is always ge¬ 
nerous;” the prosecutor then said to the prisoner, “How 


a Arch. 351. 
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much ?" to which the prisoner answered, “ Half a crown 
Sirupon which the prosecutor, who had before intended 
to give only a shilling, gave the prisoner half a crown, i he 
mob then gave three cheers, and went on to the next house. 
This was held to be robbery/* 

Menaces It would seem that, with one exception, fear of injury to 

of injury c } iarac t e r is not such an intimidation as will amount to 
to charac¬ 
ter. robbery. 

“ In one case a woman was forced to bid for articles at a mock 
auction, and on a lot being knocked down to her, the prisoners 
threatened to take her to prison, unless she paid the money, and 
brought in a pretended Constable who renewed the menace. She 
was induced to give them money, as a means of obtaining liberty, 
and for fear of going to prison, but not out of apprehension ot any 
other personal violence; this was held not to be robbery, I he 
Judges thought that the threat of taking her to a Police office, and 
thence to Newgate, was only a threat to put her into the hands ot 
the law, which she might have known would have taken her under 
its protection, and set her free, as she had done no wrong; that an 
innocent person need not in such a situation be apprehensive ot 
danger; and, therefore, that the terror arising from such a source 
was not sufficient to induce an individual to part with property, so 
as to amount to robbery; and they said, it was a case of simple 
duress, for which the party injured might have a civil remedy by 
action, which could not be, if the fact amounted to felony. » 

It will be observed that in this case no offence for which 
the woman could be punished, was charged against her. But 
if parties were to extort money by a threat of bringing an 
accusation of murder, and supporting it by evidence, the 
reasoning adopted above would, to my mind at least, be 
hardly satisfactory. 

Charging The exception above alluded to arises, where the threat is 
unnatural accuse the party of unnatural practices. In this case, as 
offence. ^ g | iura ^ j remarks: 

“ since the imputation of being addicted to so odious and detest¬ 
able a crime would be sufficient to deprive the injured person of all 
the comforts and advantages of society, and would inflict a punish¬ 
ment. move terrible than death, both in apprehension and reality, 
the law considered the fear of losing character by such an imputa¬ 
tion, as equal to the fear of sustaining personal injury, or even ot 
losing life itsolf.” c 

a 1 Buss. 881. b 1 Russ. 884. r 1 Russ. 885. 
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The difference is, that in such a case the mere accusation 
is an irreparable injury, whereas in every other case the ac¬ 
cusation does little or no harm, if disproved. 



As in the case of larceny, so in that of robbery, if a party of * 
bond fide believing that property in the personal possession 
of another belongs to him, take that property away from 
such person with menaces and violence, this is not robbery; 
and this is a question of fact, whether the prisoner did or 
did not act under such bond fide beliefs 

Burglary is defined by the English law to be, the break- Burglary, 
ing and entering the dwelling house of another, in the night 
time, with intent to commit a felony/ 

There must be a breaking of the house, either actual or Breaking 
constructive to constitute a burglary; a mere entrance by uece8Sar F* 
an aperture already existing is not sufficients 

An actual breaking is, where the offender for the purpose 
of getting admission for any part of his body, or for a wea¬ 
pon or other instrument, in order to effect his felonious in¬ 
tention, makes a hole in the wall of the house, breaks a 
door or window, picks the lock of a door, or opens it with a 
key, or even by lifting the latch, or unlooses any other fas¬ 
tening to doors or windows, which the owner has provided/* 

And so it has been ruled by the Court of N. A., that enter¬ 
ing a dwelling house, with intent to rob, by lifting a door 
off its hinges; or by loosening and lifting the thatch of a 
house is burglary; but not an entry by a door left open, or 
by climbing over an outer wall, unless followed by a burgla¬ 
rious entry into the house.* 

Even if a party has got admission into a house by finding 
the outer door or window open, it will still be burglary, 
should he afterwards break or unlock any inner door, for the 
purpose of entering any other room. But the mere break¬ 
ing open of a box or chest is not burglary./ 


a 1 Russ. 872. c Arch. 406. e 1 M. Dig. 126, § 82. 

b Arch, 398. d Ibid. / Arch. 407. 
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A constructive breaking is, where the offender, with in¬ 
tent to commit a felony, obtains admission by some artifice 
or trick, for the purpose of effecting it. As for instance, if 
a man knock at a door, and on its being opened, rush in with 
a felonious intent; or upon pretence of taking lodgings, fall 
upon the landlord and rob him; or procure a Constable to 
gain admittance in order to search for criminals, and then 
bind the Constable and rob the house ; all these entries 
have been adjudged burglaries, although there was no actual 
breaking; for the law will not suffer itself to be trifled with 
by such evasions, especially under the cloak of legal process. 

So where the defendant obtained admission by promising a 
boy, who was in care of the house, some ale; and whilst the 
boy was gone for the ale, robbed the house; this was held to 
be burglary. And if a servant conspire with a robber, and 
let him into the house by night, this is burglary in both : 
for the servant is doing an unlawful act, and the opportu¬ 
nity afforded him of doing it with greater ease, rather aggra¬ 
vates than extenuates the guilt.® 

There must not only be a breaking, but an entry; for in¬ 
stance if a man assault a house, or even break a hole in it, 
and before entry the owner fling his money to the thief, this 
would not be burglary.^ Opposed to this doctrine is a deci¬ 
sion of the Court of N. A. to the following effect. The pri¬ 
soners were convicted of burglary with wounding, having 
been detected in the act of undermining the wall of a dwell¬ 
ing house at night before they had effected an entiy, and 
one of them having wounded the person who apprehended 
him. c This case is so old as 1812, when law was not very 
accurately studied in Bengal, and I conceive that it is clearly 
unsound, even without the aid of precedent. The essence 
of the crime of burglary, consists in its being a violation of 
the repose of a family, committed when they are most expo¬ 
sed and helpless, and when any resistance on their part is 
most likely to be attended with fatal consequences. But 
this crime is clearly not committed till an entry is effected. If 
a Arch. 406. b Arch. 408. c 1 M. Dig. 126, § 80. 


ROBBERY, 


51 



an incomplete undermining is a burglary, the first stroke of 
the pick axe should be the same, or even an entry into the 
compound. A man might just as well be convicted of rape 
for lifting up a woman’s petticoats. 

Any, the least degree of entry, however, with any part ofWhatisan 
the body, or with an instrument held in the hand, is suffi- entry * 
cient; as for instance, after breaking the door or window, to 
step over the threshold, to put a hand, a finger, or a hook or 
other instrument in at a window to draw out goods, or a 
pistol, to demand one’s money, are all of them burglarious 
entries.** Nor is it necessary that the breaking be on the 
same night, provided both are accomplished in the night, and 
provided the breaking be with intent to enter, and the entry 
with intent to commit a felony. ^ 

There is another decision of the Court of N. A., which I 
do not pretend to understand. It is quoted by Mr. Morleyc 
in these words. “ If a thief break through the wall of a 
house, and entering therein, take the property of another, and 
deliver it to an accomplice standing at the entrance of the 
breach, the specific penalty of Hud prescribed by the Maho¬ 
metan law for larceny without violence (Sarakah -i-Sogra) is 
not incurred by either party ” This is certainly not good 
sense, and I am convinced is not good law. It seems quite 
clear that not only larceny, but burglary, has been fully 
committed by both. By the former as having done every 
thing which is possible to constitute both crimes; by the 
latter as being present, aiding and abetting him A This de¬ 
cision is also as old as 1813, and may probably be regarded 
as an emanation of the dark ages. 5 

Burglary can only take place where the building entered is Burglary 
“ the dwelling house.” This is defined to be, “every perma- ™dwemng 
nent building in which the owner, or renter, or any part of house. 

a Arch. 4 07. c l M. Dig. 126 § 81. 

6 Arch, 399. d See Ante. p. 15. 

e I find however that it rests upon a passage 2 lied. 103, the reasoning of 
which is a perfect miracle of perverse ingenuity. 
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soners were convicted of breaking into a cow house which 
adjoined a dwelling house, and was situated in the same en¬ 
closure, and stealing cattle from the same, this was held not 
to be burglary. 6 Nor will a house merely used for business, 
in which the owner takes his meals, but which is not slept 
in, be a dwelling house for this purpose. Nor does it make 
any difference that a porter is left there all night to watch 
goods. 6 But if servants sleep there as their accustomed resi¬ 
dence, it is considered a dwelling house, though the owner 
and his family are away.^ And the mere temporary absence 
of the owner and his family will not deprive the house of 
this protection which the law gives it; as for instance if a 
man have a town and country house in which he resides al¬ 
ternately, and whilst he and his family are residing for the 
season in the country house, the town house is broken and 
entered; or if a man lock up his house, and go a journey, 
and during his abence, it be broken and entered; in all these 
cases a conviction for bnrglary would ensue. 6 
Must be in The crime must also be committed in the night time. It 
the night. appeare( j that anciently the day was accounted to begin only 
at sun-rise, and to end immediately upon sun-set; but it was 
afterwards settled as the better opinion that it there were 


daylight or twilight enough, begun, or left, whereby the 
countenance of a person might be reasonably discerned, it 
was no burglary. But this did not extend to moonlight, for 
then midnight house-breaking might be no offence./ By 
Act XXXI of 1838, § 11, night, for purposes of burglary, is 
defined to commence at 9 p. m. and to end at 6 A. M. This 
act only applies to the Supreme Courts, but it is probable 
that the other Courts would rather be guided by this rule 
than resort to the uncertain criterion of whether a man’s 
face could be seen or not. 

Felonious Lastly, it is essential to burglary, that the breaking and 

necessary, entering should be, with intent to commit a felony. As the 


a Arch. 399. c Arch. 400. e Arch. 400. 

b \ M. Pig/126, § 83. d Arch. 399. / 1 Russ 820. 
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distinction between felony and misdemeanor does not exist 
in the Mofussil, probably the words ‘ heinous crime punish¬ 
able by law/ might be substituted with sufficient accuracy. 

The intent in this, as in most other cases, will in general 
be presumed. If a man procures an entry into my house at 
night with false keys or a jemmy, it requires no strain of the 
imagination to conclude that he came to steal. But the in¬ 
tent might be negatived. For instance where the intent laid 
was to steal, and it turned out that the party merely wished 
to remove his own goods, which had been seized for not hav¬ 
ing paid customs® And so if it appeared that the prisoner 
had come to carry on an illicit intrigue with one of the in¬ 
mates of the house, for this is no crime at law. But it would 
be different if his intention were to commit a rape—for this 
is in itself a felony. 

Receiving stolen goods. —This part of the subject may Keceiving 
advantageously be closed by remarking on that crime with- 
out which, as has been well observed, there could be little knowledge, 
theft. I mean the offence of receiving stolen property with 
a guilty knowledge. 6 

‘Where heads of villages may have credible information of sto¬ 
len property being concealed, and there may be reason to appre¬ 
hend that it will be made away with, unless prompt measures be 
taken to secure it, they shall cause search to be made, and the pro¬ 
perty, if found, to be secured and forwarded, with the offender, to 
the Police Officer of the district. If the place of concealment be 
a dwelling house, the search shall be made only between sun-rise 
and sun-set. 

Heads of villages shall apprehend, and send to the Police Officer 
of the district, all persons who may be found selling property which 
there may be reasonable ground to suspect has been stolen, and of 
which such persons may not be able to give a satisfactory account. 

Heads of villages shall also send to the Police Officer along with 
the persons accused of selling stolen property, such persons as may 
be able to give an account of the circumstances of the case.’c 

a Arch. 408, 409. 

b “If there were no receivers, there would be no thieves,” was the pithy 
remark of an English Judge, when dealing out rather a heavy sentence upon 
one of the former class. 


c Reg. XI. of 1816, § XL 
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The powers given to heads of villages by Clause 1 of 
the above section, are also conferred on Tahsildars; but in 
the latter case the property and offender are to be forwarded 
to the Magistrate.® 

First —‘The Criminal Judges shall be guided by the following 
rules in the investigation of charges preferred against individuals 
for the offence of receiving or buying stolen goods, cattle, jewels, 
money, or effects of whatever description, knowing the same to 
have been stolen. 

Second .—All prisoners who may appear to the Criminal Judge, 
from the investigation held by him, to be guilty of having purcha¬ 
sed or received, plundered or stolen property, of any description 
knowing at the time of purchasing or receiving the same, that 
such property had been obtained in the perpetration of robbery by 
open violence, or of theft accompanied with any of the aggravating 
circumstances described-in Clause second, Section II. or Clause 
second, Section III. of this Regulation, shall be committed by the 
Criminal Judge to take their trial before the Session Court—and 
such persons if convicted thereof, shall be sentenced by the Session 
Judge, according to the circumstances of the case, to such period 
of imprisonment as may appear proper, in no instance however, ex¬ 
ceeding fourteen years, and to corporal punishment not exceeding 
195 lashes with the eat-of-nine tails. 

Third .—The Criminal Judge shall also commit for trial before 
the Session Court, any prisoner charged with the offence of buying 
or receiving stolen property, of whatever description, knowing at 
the time, that such property had been stolen, although the property 
may not have been obtained in the perpetration of theft accompa¬ 
nied by any of the aggravating circumstances described in Clause 
second, Section II. and Clause second, Section III of this Regula¬ 
tion, if the prisoner shall have been before convicted of the offence 
of buying or receiving stolen property, or of robbery, burglary, 
theft, or other heinous crime; or shall appear to be an habitual and 
professional receiver of stolen property; or a person of notoriously bad 
character: and such person shall, upon being duly convicted before 
the Session Court, be liable to such punishment, within the limita¬ 
tion prescribed in the preceding Clause of this Section, as the Ses¬ 
sion Court may judge proper to direct, on a consideration of all the 
circumstances of the case. 

Fourth .—With exception to the cases abovementioned, the Cri¬ 
minal Judges shall hear and determine, without reference to the 
Session Courts, all other cases in which individuals may be charged 
with the offence of buying or receiving stolen property, of what¬ 
ever description, knowing it at the time to have been stolen; or 
a Reg. XI. of IS16, § 37. 
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with the offence of having in their possession property obtained by 
theft or robbery, and knowing at a period of time subsequently to 
its first coming into their possession, that such property had been 
so obtained, notwithstanding which, they may have kept the stolen 
property in their possession, without restoring it to the owner, or 
giving information to the local Police Officer or Magistrate; in such 
cases the Criminal Judge, after having duly considered the evi¬ 
dence in support of the prosecution, the defence of the prisoners, 
and the evidence of the witnesses designated by the prisoners, shall 
proceed to pass sentence of conviction or acquittal—if the prisoners 
be convicted, the Criminal Judge is hereby empowered to sentence 
them to imprisonment with hard labor for a period not exceeding, 
in any case, two years, and to corporal punishment not exceeding 
1*50 lashes with the cat-of-nine tails. 

Fifth .—It is hereby explained, that persons charged with the 
offences specified in the preceding Clauses of this Section, may be 
brought to trial, and sentenced to punishment, although the actual 
perpetrators of the theft or robbery may not have been convicted; 
provided however, that the fact of the theft or robbery having been 
committed, be established, and it be proved, that the purchaser or 
receiver knew that the property in question had been obtained by 
theft or robbery/** 

The two cautions with which the above Section closes are Property 
of course most essential. The receipt must be of property,beenstolen 
which at the time is stolen property. In one case goods, 
had been stolen, and when the thief was detected they were 
taken from him, and then restored by the owner’s consent, 
that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted 
as a receiver, it was held that he could not be convicted, in¬ 
asmuch as at the time of the receipt the goods were not 
stolen goods^ But on a charge for receiving goods knowing 
them to have been feloniously stolen, the prisoner may be 
convicted if the goods have been embezzled, for by the Act 
13 of 1850, embezzlement is deemed stealing.* So also, the 
goods received must be the identical goods which were stolen, 
and not something for which they had been sold, or exchan¬ 
ged. Where A stole six notes for £ 100, and changed them 
into notes for £ 20, some of which he gave to B, it was 


a Reg. VI. of 1822, § 4. 


b Arch. 367 and see Mad. F. U. 238 of 1851. 


c Reg. v Frampton 27, L. J. M. C. 229. 
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ruled that B could not be convicted of receiving, as he had 
not received the notes which were stolen.** 

What is a Again there must be a receipt of the goods. This is in 
receipt, general sufficiently proved by showing that they are in the 
possession of the accused. But this cannot be laid down as 
a universal rule. It would always be open to him to show 
that he was not aware of their being there, or that the place 
of their deposit was one to which others had as free access 
as himself.* And though there be proof of a criminal intent 
to receive, and a knowledge that the goods were stolen, it 
the exclusive possession still remain in the thief, a conviction 
for receiving cannot be sustained. 0 For instance, if a jewel¬ 
ler were apprehend in the act of bargaining with a thief for 
a stolen watch, the offence would not be complete till the 
purchase was concluded. But where the prisoner has receiv¬ 
ed the property knowing it to he stolen, whether for the 
purpose of assisting the thief, or for the purpose of conceal¬ 
ment, it is equally a crime, although he gains no profit or 
advantage by the receipt/* 

To the same effect is the following ruling of the Court of N. A. 

“A conviction of receipt of stolen property can only be sustain¬ 
ed where there is proof of the personal possession of such property 
by a prisoner, as by having the property in his own hands under 
his personal charge, or within his house, with his consent, and with 
a knowledge on his part of its having been obtained by theft or 
robbery. When proof of personal possession in some of these 
modes is wanting, there may be ground for a conviction of being ac¬ 
cessary after the fact to a theft or robbery, but not for that of the 
receipt or possession of plundered property.”* 

Guilty Lastly, and chiefly, a guilty knowledge must be shown, 
^edgc' ^ ere re cent possession of the stolen property is not 
alone sufficient, as such possession (where it proves 
any tiling) is evidence of stealing and not of receiving./ 
This knowledge may be proved by the evidence of the 
principal felon, produced as a witness for the crowny 
or circumstantially, as by showing that the defendant 


a Arch 367. d 2 Russ. 247. 

b See Ante p. 34. e 3 M. Dig. 113, § 62. 
c Acrh. 366. / 2 Russ. 247, See Ante p. 34. 
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bought them very much under their value,, or denied being 
in possession of them, or the like. So also instances of re¬ 
ceiving other goods, stolen from the same person, by the 
same thief are admissible, as it is very unlikely that a suc¬ 
cession of such transactions could be carried on without sus¬ 



picion being raised.** But this latter sort of proof is not to 
be extended. Accordingly where evidence was offered that 
the prisoner had received different articles, stolen from dif¬ 
ferent owners, at different times, by different thieves, it was 
decided that it was not admissible. The presumption would 
be too weak to be of any value; probably evidence of the 
same sort might be adduced against every tradesman who 
purchases second hand goods. 6 

‘Every person who receives any chattel, money, valuable secu- Where re- 
rity, or other property whatsoever, knowing the same to have been ceiv ers 
feloniously or unlawfully stolen, taken, obtained, or converted, ^ried, 6 
whether charged as an accessory after the fact to the felony, or 
with a substantive felony, or with a misdemeanor only, may be dealt 
with, indicted, and punished in any place in which he shall have, 
or shall have had, any such property in his possession, or in any 
place in which the party guilty of the principal felony or misde¬ 
meanor may by law be tried, or in the place where he actually re¬ 
ceived such property/* 1 


Where a prisoner was convicted of receiving stolen pro¬ 
perty, which was found in his house within the jurisdiction 
of the Supreme Court, it was held that the case was not 
cognisable by the Calcutta Court of Circuit.** But it would 
be otherwise since the above Act, if the goods had been 
stolen in the Mofussil, or if there was any evidence that the 
prisoner had ever had them in his possession outside the 
limits of Her Majesty's Courts. 

Stolen property, recovered and produced before the Ma- 
gistrates, Criminal or Session Judges, maybe restored to the be restor- 
lawful owners fi The enactment for the Supreme Courts the 
contains a limitation to the effect, “that if it shall appear 
before any award or order made, that any valuable security 


a Arch. 367. d 1 M. Dig. 177, § 523. 

h Arch. 188. e Reg. VII. of 1802, § 39, Cl. 3. 

<? Act XVI. of 1851. 
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shall have been bond fide paid or discharged by some per¬ 
son or body corporate liable to the payment thereof, or 
being a negotiable instrument shall have been bond fide 
taken or received by transfer or delivery, by some person or 
body corporate, for a just and valuable consideration, with¬ 
out any notice or without any reasonable cause to suspect 
that the same had by any felony or misdemeanor been 
stolen, taken, obtained or converted as aforesaid, in such 
case the court shall not award or order the restitution of 
such security.”' 1 This statute is of course not binding upon 
Mofussil Courts, but its provisions are so obviously equita¬ 
ble, that they would probably take it as their guide, especi¬ 
ally since Reg. VII. of 1802, only provides that property 
may be restored, not that it shall be, as directed by the Eng¬ 
lish Act. 

Recovery Costs of prosecution, actually incurred, may also be 
of Costs. awar d e d by the Criminal Courts, in particular instance, 
where they may consider such reimbursement just and 


equitable,* 

Restitu- ‘ All Criminal Courts within the Territories under the Govern- 
tion of va- ment 0 f the East India Company, may add to the punishment 
hie of sto- eompetent them to inflict upon persons convicted before them of 
[® npr ° per " robbery, theft, embezzlement, knowingly receiving stolen goods, 
cheating or other wrongful appropriation of property, or of being 
accessory or privy to any such offence, the punishment of fine, not 
exceeding the loss appearing to be caused to the several persons 
who have suffered by such wrong ; and may pay and distribute the 
proceeds of the said fine or any part thereof, to or for the benefit 
of the said several persons according to the discretion of the Court. 

Payment of every such fine may be enforced by distress and sale 
under the order of the Court, of the goods of the offender.’® 
Where the pooof falls short of an absolute conviction for 
receiving with gnilty knowledge, the accused may frequent¬ 
ly be hit under the terms of the following Section. 

, f ... Any person or persons charged with melting or disguising the 

jewels, &o. appearance of ornaments or other articles formed of the precious 
metals, or jewels, with a fraudulent intent, and any person or per¬ 
sons charged with purchasing, receiving or altering, the appear¬ 
ance of a stolen property, offered under suspicious circumstances 

a 9 Geo. IV. c, 74, § 110. c Act. XVI. of 1850. 

b Reg. VII. Of 1802, § 39, Cl. 3. 
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without giving information to the Head of the village, or other 
Police Officer, shall, on conviction, before the Criminal Judge, be 
punishable by imprisonment, not exceeding two years/** 

Of course however a count expressly pointed at the of¬ 
fence created by this Regulation would be necessary. 

In a previous part of the Chapter we had occasion to re- ® n jJ , t ezzle " 
mark some instances where an indictment for larceny would 
fail, and where the proper course would be to proceed as for 
embezzlement. These instances fall under two heads* 


an 


First, where property was never in the possession of the 
master except through his servant. Ex. gr. if a shopman 
were to take money out of his master's till, this would be 
larceny; but if he were to appropriate the money when 
handed to him in exchange for goods, and never put it into 
the till, this would not be larceny but embezzlement. 

Secondly, where property obtained lawfully and without 
fraud from its owner, for one purpose, is afterwards wrong¬ 
fully applied to another. This is the familiar case of trus¬ 
tees, agents, &c. 

The law upon this subject throughout India now rests 
upon Act XIII of 1850, which it will be well to consider in 
detail. 

The Act marks out five classes of persons to whom it is to ^rsons^to 
apply. First, persons engaged in the public service. 

‘ Every person employed in the public service of Her Majesty, 
or of the East India Company, and entrusted by reason of such 
employment, with the receipt, custody or control of any chattel, 
money, or valuable security, who shall embezzle the same, or any 
part thereof, or in any manner fraudulently apply, use, or dispose 
of the same, or any part thereof, for any purpose other than a pur¬ 
pose to which the same is applicable under the trust reposed in 
him, shall be deemed to have feloniously stolen the same.^ 

Sec. 2 goes on to define who are in the public service, 
though, amusingly enough, the draftsman seems to have 
broken down at the close of his definition, and ekes ifc out 
by general words, which render all that has gone before 
mere surplusage. 

a Reg. XIII. of 1832, § 9. And see as to purchasing clothes or other ne¬ 
cessaries from Soldiers, Reg. XIV. of 1832, § 2. 

b § i. 
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Who are < All official trustees, assignees and receivers of money, by virtue 
in the Pub- 0 f their several offices or appointments, all Justices of the Peace, 
he Seivice. £j oroners an( j other persons, receiving by virtue of their offices or 
appointments, any fines, forfeitures, penalties, or other moneys, on be¬ 
half of Her Majesty, or of the East India Company, all Sheriffs, under 
Sheriffs, Bailiffs, Officers, and other persons employed to levy money 
in execution of the judgment, or order of any Court, or in receiving 
any taxes or other moneys directed to be levied by any Regulation 
of the Governor, or Governor in Council of any Presidency or Place, 
or by any act of the Governor General of India in Council, and 
also all subordinate officers and servants employed in the office or 
service of any of the persons hereinbefore enumerated, and entrusted 
with money in the course of such employment, are declared to be 
persons employed in the public service within the meaning of this 
Act ; but this special enumeration of some of the persons included 
in the general description of persons in the public service of Pier 
Majesty or the East India Company, shall not be taken to abridge 
the meaning of that general description.’ 

Embezzle- ‘ Every clerk or servant, or any person employed for the purpose, 
ment by or in the capacity of a clerk or servant, who shall by virtue of such 
Clerk or employment, receive or take into his possession any chattel, money, 
Servant. or va } ua ^] e security, for, or in the name, or on the account of his 
master, and who shall fraudulently embezzle the same, or any part 
thereof, shall be deemed to have feloniously stolen the same from 
his master, although such chattel, money, or security was not re¬ 
ceived into the possession of his master otherwise than by the actual 
possession of his clerk, servant or other persons so employed.’# 

Embezzle- ‘ Every member and officer of a trading Corporation or Company 
ment by ari( j a j so every banker, merchant, factor, broker, attorney or other 
Agents. a g entj w hether lie be commonly so employed, or be employed as an 
agent in that instance only, and whether be act as such agent gra¬ 
tuitously or otherwise, to whom any chattel, money, or valuable se¬ 
curity is entrusted for safe custody, or for any special purpose, and 
whether with or without any authority to sell, negotiate, pledge, or 
employ the same, but with an authority limited to some defined 
purpose as to the application of such money, chattel, or valuable se¬ 
curity, or of any part thereof, or of the proceeds, or of any part of 
the proceeds thereof, who shall fraudulently apply, use, or dispose 
of the same, or any part of the proceeds thereof, for any purpose 
other than a purpose for which the same was entrusted to him, 
shall be deemed to have feloniously stolen the same.^ 

Embezzle- ‘ Every sub-agent, clerk or servant of any such trading Corpora- 
ment by tion or Company, or of any banker, merchant, factor, broker, or 
sub-agent, ot j lcr a g en t ag aforesaid, who, knowing the purpose for which such 

« § 5. b § 6. 
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chattel, money, or valuable security was entrusted to the Corpora¬ 
tion, Company, person or persons, by whom he is employed, shall 
fradulently apply, use, or dispose of the same, for any purpose other 
than a purpose for which the same was entrusted to his employer 
or employers, shall be deemed to have feloniously stolen the same, 
though he were not himself immediately employed or entrusted with 
the disposition thereof by the pei’son entitled thereto.’** 

‘Every person, possessed, or having the receipt, custody or con- Embezzle- 
trol, of any chattel, money, or valuable security, in trust for any 
other person or persons, who shall embezzle the same or any part K ' 
thereof, or in any manner fradulently apply, use, or dispose of the 
same, for his own use or benefit in breach of the trust reposed in 
him, shall be deemed to have feloniously stolen the same.’^ 

It will of course be seen at once that § 8, includes the 
preceding five. The parties named in those Sections are all 
undoubtedly “ persons,'” and the relation in which they stand 
to their principals makes them “trustees” of the chattels, &c., 
which they hold in their custody. These Sections then are 
quite useless, but I apprehend they are something worse, 
because words are introduced into them which seriously em¬ 
barrass their working. For instance, in order to convict a 
public servant under § 1 and 2, or a clerk or servant under Goods re- 
§ 5, it is necessary to show that he received the chattel, &c. Virtue o/ 
“by virtue of his employment .” Upon precisely the same employ- 
words it has been repeatedly held in England, that where a m ° n ‘ 
servant receives money for his master, but had no authority 
as such servant to do so, it was not received “by virtue of his 
employment,” and there could be no conviction. In one in¬ 
stance the prisoner was a butcher’s apprentice, who had 
never been employed to receive money, but who carried a 
bill to a customer’s house, obtained the money, and em¬ 
bezzled it.e In another case it appeared that the prisoner 
was a mere porter, who had nothing to do with the money 
of the firm. He was standing in the counting house when 
a debtor of his master’s came up, and supposing him to be 
authorized for that purpose, paid him the amount of a bill, 
which he embezzled.** In both of these cases justice failed, 


« § 7. 
b § 8. 


c Arch, 377. 
d 2 Russ. 178. 
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whereas a conviction could have been procured under such 
words as are in § 8 , since tbe prisoners were undoubtedly 
trustees for their master of all they received. But where 
the party is authorized to receive money through a particu¬ 
lar channel, or from a particular class of customers, and re¬ 
ceives it from a different class, or by a different channel, this 
is still a receipt “by virtue of his employment,” within the 
statutes 

Money re- Again under § 5, the clerk must have received the chattel, 
The^arne 1 “for, or ^ ie name > or on the account of his master.” 
ot* his ^ These words have, to save trouble, been copied from the 
master, 7 and 3 ^ Geo. IY. c. 29. § 47. Now upon this 

statute it has been ruled, that if money has been received 
by the defendant from his master himself, for the purpose 
of paying it to a third person, it is not within the meaning 
of the Act/' But clearly in such a case the servant would 
be a person, having the custody of money in trust for 
another person, and fradulently disposing of it, in breach of 
the trust reposed in him, so as to come within § 8 . 

It may be that if such cases arose, the Courts would sanc¬ 
tion a conviction under the general clause though there 
could be none under the special one. I doubt whether 
they would be justified in treating as mere nonsense, sec¬ 
tions which expressly apply to a certain class of persons, 
and define what shall be a crime in them. In any case the 
Act ought to be a warning of the danger of descending 
into unnecessary details. Dolosws semper versatur in ge- 
nercdibus, says Lord Coke, and he who would wish to be 
thought a ‘cunning’ draftsman, would do well to remem¬ 
ber the maxim. 

Valuable Sect. 10 defines what is to be considered a valuable se- 
security. cur ity under the Act. 

‘Every instrument entitling or showing the title of any person 
to any share or interest in any public stock or fund of any country 
or state, or in any Stock of any Corporation or Company, or for tbe 
transfer of any such share or interest, or for the receipt of any di- 


a Arch. 377, 378. 


b Arch 375. 
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videncl or interest on any such share, or entitling or showing the 
title to any deposit in any bank, and every warrant, order, or in¬ 
strument for the payment of any money on any event, certain or 
contingent, or for the delivery or receipt of any goods, or merchan¬ 
dize, on any such event, is a valuable security within the meaning 
of this Act.’ 


Sect. 11 guards against a difficulty arising out of ^ e ac ^g Ve ^y 
principle that a prisoner cannot be put on his trial for be charged 
several distinct crimes at the same time.® Hence when¬ 


ever the evidence went to prove such distinct crimes, 
the prosecutor was forced to elect on which he would 
proceed, and often, in the hurry of the trial, chose the 
precise charge which he could not sustain. But now 

‘ Any offender under this Act may be proceeded against on the 
same charge for any number of distinct acts of embezzlement, or 
fraudulent application, use or disposition as aforesaid, committed 
by him within six calendar months, from the first to the last of 
such acts : and proof of a gross deficiency in the accounts of any 
such trustee or public servant, shall be evidence of the offence 
charged, until such deficiency is otherwise explained.’ 

The corresponding provision in the English Act is, that it 
shall be lawful to charge in the indictment, and proceed 
against the offender for any number of distinct acts of em¬ 
bezzlement, not exceeding three, committed within six cal¬ 
endar months. On this it has been held that separate counts 
are necessary for each act intended to be proved, and where 
the indictment contained only one count, charging the receipt 
of a gross sum on a particular day, and it appeared in evid¬ 
ence that the money was received in different sums on dif¬ 
ferent days, the prosecutor was put to his election, and forced 
to confine himself to one sum and one day.^ Whether the 
words in the Indian Statute, that an offender can be pro¬ 
ceeded against on the same charge for any number of distinct 
acts, were intended to guard against this decision, I do not 
know. I presume however that a prosecutor cannot charge 
one crime and prove a dozen different ones. Otherwise that 
might happen which is said to have taken place at Quarter 

a This does not prevent a number of counts framed to meet the numerous 
aspects which the same set of facts may assume at trial. For instance joining 
a count for receiving with one for larceny. 

b Arch. 379. 




s 

5 


64 


OFFENCES AGAINST PROPERTY. 



Sessions in England, where a prisoner after being convicted 
of larceny, was asked according to old form, what he had to 
say why sentence should not be passed upon him ? To 
which he replied, that he was very much obliged to the 
gentlemen on the Bench, and to the Jury, for the trouble 
they had taken, and he was sure they had done their best, 
but he thought there must be some mistake, for the indict¬ 
ment said that he had stolen a watch from Messrs. Brown 
and Co. in the Strand, whereas what he had really stolen 
was a dressing case from Messrs. Jones and Thompson in 
Cheap side l And so it turned out, and that the crime al¬ 
leged had never been proved at all. 

the'incRct f as ^ ie f° rm ^ ie indictment. As it is stated 

menfc. that every one who embezzles money, &c. “ shall be deemed 
to have feloniously stolen the same,” one would have ima¬ 
gined that the indictment would charge a larceny, which 
would be established under the Act by evidence of an em¬ 
bezzlement. However the practice in England has always 
been to frame the indictment expressly upon the statute, 
and it is plain from § 12 and 13, that the same course is to 
be adopted here. One inconvenience is, that an indictment 
will fail, if a larceny is proved/* an event which may fre¬ 
quently happen, as the distinction between the two crimes 
is so fine. 

The proper modes of describing money or securities, of 
stating the owner of the property, its nature, and the sort 
of employment, are laid down by § 12 and 13 as follows. 

Money. ‘ If the offence relates to money, or to any bank note, bank post 
bill, banker’s cheque, bill of exchange, Promissory Note, Govern¬ 
ment paper, or other like security for the payment of money, it 
shall be enough in the indictment or charge to allege the embezzle¬ 
ment or fraudulent application, use or disposition of money, without 
specifying any particular coin or valuable security; and such alle¬ 
gation shall, so far as regards the kind of property, be sustained, if 
the offender is proved to have embezzled, or fraudulently applied, 
used or disposed of, any amount of money or any valuable security, 
though the particular kind of coin, or valuable security, of which 
such amount was composed, shall not be proved.’ 


a Arch. 377. 
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1 It shall not be necessary, in any proceeding against any offender Descrip- 
under this Act to declare the person to whom the property erabez- 
zled or fraudulently applied or disposed of belongs, otherwise than p r0 pe r ty. 
hereinafter provided ; or to give any other description of it than by 
stating its general character according to the provisions of this Act ; 
and if the offence be that of embezzlement or fraudulent application, 
use or disposition, by a person in the public service of the Crown, 
or of the East India Company, of property entrusted to him by 
reason of such employment, or part thereof, it shall be enough to 
state that the defendant was in such service, and that he received 
the property by reason of such employment, and embezzled the same, 
or part thereof, or fraudulently applied, used or disposed of the 
same, as the case may be ; and, if the case be one of fraudulent ap¬ 
plication, use, or disposition, by any person not being ^ich public 
servant, but entrusted as aforesaid, it shall be enough to state that 
such person was entrusted with the property (describing its general 
character as aforesaid,) and it shall be enough to state shortly the 
purpose of the trust, and that he fraudulently applied, used or dis¬ 
posed of the same contrary to his duty in that behalf/ 

Then follows a most valuable provision as to amendments. Power^of 

6 The Court before which any offender is tried under this Act, ment, 
shall have power upon the trial to make any amendments that may 
be necessary by reason of any variance between the statements of 
the charge and the evidence, either in the description of the pro¬ 
perty, or of any person, or of any office, appointment or employment, 
or of the purpose of the trust or otherwise, when in the opinion of 
the Court, the person charged cannot have been misled as to his 
defence by such imperfect or erroneous statement/ 

Probably a good test for determining whether a prisoner 
had been misled, would be to examine, whether the evidence 
which would disprove the material facts originally charged, 
or show that they did not amount to a crime, would apply 
to the new state of things sought to be substituted. If a 
banker were charged with embezzling the money of his 
client AB., and he came prepared to show that he had no 
such client, or that his accounts were- correctly kept, no 
judge would suffer an amendment substituting a different 
client. But if he were charged with embezzling money, and 
it turned out that he had misapplied bills' or Company’s pa¬ 
per, there, I conceive, an amendment ought to be allowed, 
because the charge gave him notice that he had to show that 
he had duly administered all funds which had come to his 
hands. 
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Evidence Proof of a gross deficiency in the accounts of any such 
aferaent? 7 "trustee or public servant, shall be evidence of the offence 
charged, until such deficiency is otherwise explained* And 
so it has been held, that where it is the servant’s duty to 
account for and pay over money at stated periods, his not 
doing so, wilfully, is an embezzlement, even where he does 
not deny the receipt of the money. A fortiori is it where he 
does deny receipt. But if instead of denying the appropria¬ 
tion of the money, the party in rendering his account admits 
it, alleging a right in himself, however unfounded, or setting¬ 
up an%*use, however frivolous, he cannot be convicted of 
embezzlement; even though he afterwards abscond, and do 
not pay over the money/ And I conceive that it would 
make no difference whether he really believed the excuse or 
not, because the admission of a receipt would fix him with 
the amount really due, and if his excuse is false it must 
be assumed that a Civil Court would set it aside, so that no 


harm would be done. 


Where money has been embezzled, and a certain portion 
of it afterwards made good, the prisoner may be indicted for 
embezzlement of the whole, his subsequent act not serving to 
relieve him of the original guilt . c 
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b Arch. 387. 

c Mad. V. U. 121 of 1855. 
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Cheating. —The refinements connected with the law of 
larceny in England caused the introduction of an act a in the 
following words. 

“Whereas a failure of justice frequently arises from the 
subtle distinction between larceny and fraud; for remedy 
thereof be it enacted, that if any person shall, by any false 
pretence, obtain from any other person any chattel, money 
or valuable security, with intent to cheat or defraud any 
person of the same, every such offender shall be guilty of a 
misdemeanour.” 

“ Offences of this nature were declared punishable bjt^he Maho- 
medan law officers, upon reference made to them by ther\ U. and 
adverted to in their proceedings of the 23d Jan. 1837.” 

“No express enactment defines what extent of fraud renders a 
case committable, but the F. U. have observed, ‘that the amount 
involved in the fraud would in most cases lead to the same juris¬ 
diction as the same amount in a case of theft. If the provisions of 
Sec. YII. Reg. X. of 1816 do not embrace a sufficient punishment, 
the case must be committed to the Sessions Court/ F. U. 28th 
Oct. 1844.”^ 

The English decisions will be valuable as the offence to 
be established is the same in both cases. 

And first of all, what offences are they which do not What is 
amount to larceny, but may be indicted as cheats ? This clieat * 
question may be well answered in the words of Erie J. in a 
recent case^ in which the subject was discussed. He says, 

“The statute recites, that there had been a failure of justice by 
reason of cheats not amounting to larceny, and it therefore makes 
the obtaining of goods by false pretences indictable. Now, what is 
the cheat, not amounting to larceny, in respect of the prosecution 
of which there had been a failure of justice? I take it to be the 
cases where a party bought goods, and obtained a transfer to him 
of the property in the goods, intending to appropriate them and not 
to give money for them, or where the party got the money paid for 
the specified thing he shewed and professed to sell, but did not de¬ 
liver in return that thing, but in reality, a totally different thing. 

The property, under those circumstances, was decreed to have pass- 

(t 7 & 8 Geo. III. c. 29, § 53, extended to the Supreme Courts in India by 
9 Geo. IV. c. 74, § 106. 
b Baynes Cr. L. XIV. 
c Reg. v. Bryan. 26 L J. M. C. 84, 
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ed, and the fraudulent party was held not indictable for larceny, 
although where the owner intended to part with the possession only, 
and the fraudulent party obtained the possession only, the result 
was different. As in the ordinary case of a man going up to the 
seller of a horse in a fair, and professing to try the horse, riding 
away with it, it is larceny if the Jury find he took it animo furandi; 
but if he proposes to buy the horse, and says, “ I will pay for it next 
Monday,” and the seller assents, although the Jury find that he did 
it animo furandi, he was not indictable before the statute; but yet 
it fell within the same category of criminal intention as the cases I 
have adverted to, where the possession was obtained animo furandi.” 

False It may be laid down as a general rule, that wherever a 
statement. p erson fraudulently represents as an existing fact, that which 
is not aiAxisting fact, and so gets money, &c., that consti¬ 
tutes the offence of cheating.* Where the foreman of a manu¬ 
factory, who was in the habit of receiving from his master 
money to pay the workmen, obtained from him, by means 
of false written accounts of the wages carried by the men, 
more than the men had earned, or he had paid them, the 
Judges held it to be within the Act; they said that all cases 
where the false pretence creates the credit are within the 
Statute; and here the defendant would not have obtained 
the excess above what was really due to the workmen, were 
it not for the false account he had delivered to his master.* 

And in a very similar case in Madras the prisoner was con¬ 
victed, where it appeared that he had obtained money from 
his employers, the Railway Company, by furnishing pay ab¬ 
stract which contained the names of a number of fictitious 
coolies, and drawing wages on their account® So, obtaining 
money by false statements of the name and circumstances of 
the defendant or any other person, in a begging letter, is a 
criminal offence.'* 

Must be of The pretence must be of some existing fact. Therefore, a 
‘in e fact‘ P retence that the party would do an act he did not mean to 

do, as a pretence to pay for goods on delivery, is nob indictable 
as a false pretence.® The falsehood consists merely in an untrue 



a Arch. 388. d Arch. 389. 

b Arch. 389. e Arch. 392. 

c Keg. v. Longhurst 4th Sessions, 1858. 
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statement of the present intention, but that intention may 
change before it is to be accomplished. The offence must be 
completed at the time the pretence is made, and the property 
obtained by it, which it obviously could not be, if its crimi¬ 
nality were to depend on some subsequent act. But it is 
otherwise where a statement as to an existing fact is coupled 
with another as to a future fact, and where the former oper¬ 
ates as the inducement by which the fraud is carried out. 

In a recent case the facts were, that the prisoner induced 
the prosecutrix to lend him some money, on the statement 
that he had bought certain skins of one A. B., and would 
sell them to the prosecutrix, if she would let him have a cer¬ 
tain sum. The prisoner had not purchased any skins, and 
his statement was fraudulently made to get the money. The 
conviction was affirmed. The Court said, 

“ The case of Reg. v. Fry seems to us to govern this case, where 
it was held that a misrepresentation of a matter of fact accompanied 
by a promise, did not prevent the statute against false pretences from 
applying. In that case the Jury found that the prosecutrix parted 
with her money under a belief that the prisoner kept a shop on 
Northumberland Heath, and that she should have her money back 
when she went home with him. Part of the inducement there was 
the expectation that she would be repaid, when she went home with 
the prisoner, and that expectation was yronnded on the belief that 
the prisoner kept a shop on the heath in question.”# 

Again the fact must be stated for the purpose of obtaining Statement 
the goods, money, &c., by means of it. In one case a party madeVith 
made a pretence to a parish officer, as an excuse for not work- a view ^ to 
ing, that he had no clothes. The officer thereupon gave him goods by 
clothes; and the party was indicted on its appearing that the 
statement was untrue. The Court held the conviction bad, 
as the statement was rather a false excuse for not working, 
than a false pretence to obtain goods.^ 

Probably the greatest difficulty that arises on indictments State- 
of this class is, where the false statement is made in the pro- nS&fin 
gress of a sale. Sellers are so apt to ascribe an extra- th f cour8e 
vagant value, and fictitious qualities to their own wares, tract. 


a Reg. v. West 27, L. J. M. C. 227. 


b Arch. 392. 
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that almost every purchase might form the subject of an in¬ 
dictment, if praises of an article, which turn out to be false, 
could be charged as a crime. On the other hand if a man 
gets my money by professing to give me one article, when he 
really gives me another, ns in the case of the wooden nut¬ 
megs which Yankee pedlars are said to vend, this is as hein¬ 
ous a fraud as any which we have mentioned. The difficulty 
is to draw the line. This will be best done by a few exam¬ 
ples of both sorts of cases. 

As t0 In the Queen v. Sherwood,the prisoner having contracted 
quantity to sell the prosecutrix a load of coals at 7 cl. per Cwt., deli- 
al. vered to her a load of coals which he knew weighed only 14 
Cwt., but which he stated to her contained 18 Cwt., and he 
produced a ticket shewing such to be the weight, which he 
said he had himself made out when the coal was weighed. 

She thereupon paid him the price as for 18 Cwt., which was 
2s. 4d., more than was due. Cockburn C. J. said, 

“ That representation as to the excess of 4 Cwt., is equivalent to 
his selling 4 Cwt. of coals, when there were no coals at all, as in 
the case put during the argument of a man selling coals, said to him 
a covered waggon, when in fact there were no coals there. In my 
opinion the prisoner was properly convicted.”^ 

In the Queen v. Roebuck a party obtained an advance of 
money from a pawn broker on a chain, which he pretended 
to be silver, but which he knew not to be silver but of an 
inferior metal. He was convicted. Lord Campbell C. J. said, 

“ The chain not being silver, and not being the article which it 
was represented to be, the case comes clearly upon principle within 
the Act of Parliament respecting false pretences. It is like the 
case where a man passes a flash note as a real note. There is, as 
here, some little value in the article given, but no real valued 

And a similar decision was given, where the prisoner by 
falsely pretending to the prosecutor that he had built a 
house on certain lands, and by depositing with the prosecu- 

a 26 L. J. M. C. 81. 

b This case over-rules the conflicting decision in Reg. v. Reed. Arch. § 390. 

25 :Xi. J. M. C. 101. 
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security, induced the prosecu¬ 



tor to advance him money « 

In all these cases the party cheated did not get the thing 
which he expected, nor even a thing of the same sort. It 
was different in two other cases, which run very close to 
each other. In the Queen v. Abbott, 6 the prisoner had in¬ 
duced the prosecutor to buy a cheese, pretending that the 
good tasters which he produced were part of it, when in fact 
the cheese was of very inferior quality. The conviction was 
decided to be good by all the Judges upon consideration, 
and was affirmed in the two cases last cited. On the other 
hand, where the prisoner induced a pawn broker to advance Reg- v. 
him money upon some spoons, which lie represented as ^ ryan ‘ 
silver-plated spoons, which had as much silver on them as 
“Elkingtons A,” (a known class of plated spoon) and that 
the foundations were of the best material; the spoons were 
plated with silver, but were, to the prisoner’s knowledge, of 
very inferior quality, and not worth the money advanced 
upon them ;—it was held that the conviction was bad. Lord 
Campbell C. J. said, 

‘‘Here the statement made by the prisoner resolves itself into a Misrepre- 
rnere representation of the quality of the things sold. We must sentation 
also bear in mind that the articles sold were of the species which of good- 
they were represented to be, because they were spoons with silver l\ ot 
on them, and the purchaser obtained those spoons, though the 1Dt lC a e * 
quality was not what it was represented to be. Now it seems that 
it never could have been the intention of the legislature to make it 
an indictable offence for the seller to exaggerate the quality of the 
goods he was selling, any more than it would be an indictable of¬ 
fence for the purchaser during the bargain to depreciate their quality, 
and to say that they were not equal to what they really were, 
and so to induce the seller to part with the goods at a lower price.” 

And as Cockburn, C. J. remarked, 

“Had the prisoner represented these spoons as Elkington’s manu¬ 
facture, when in point of fact they were not, and he knew it, it 
would have been an entirely different thing. But here, by way of 
vaunting the thing he is selling, the prisoner represents the spoons 
as equal in quality to a particular manufacture. That makes all 
the difference between this case and Hie cases referred to.” 


a Reg. v. Burgon, 25 L, J. M. C. 105. 


b 1 Den. C. C. 2J3. 
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Lastly we may quote tlie observations of Erie J. who said, 

“Looking at all the cases we have been considering, those that 
have been the subject of the greatest comment seem to me to fall 
within the principle, that where the substance of the contract is 
falsely represented, and by reason of that the money is obtained, 
the indictment is good. Where the ring was sold, as in the Queen 
v. Ball, and the chain, as in the Queen v. Roebuck, it was to be a 
silver ring and a silver chain. Silver was ot the substance of the 
contract. In the Queen v. Abbott the substance of that contract 
was not cheese of any quality, but a cheese of the particular quality 
shown by the taster. In the Queen v. Ken rick, the fact that 
brought that case within the definition was, that the man asserted 
that the horses had been the property of a lady, deceased, were now 
the property of her sister, and had never belonged to a horse dealer, 
arid were quiet to drive. The purchaser wanted the horses for a 
lady of his family, and the essence of that contract was, that they 
were horses which had been the property of a lady who had driven 
them. It was a false assertion of an existing fact. This appears 
to me not to be a right conviction, because it is not an affirming of 
a definite triable fact to say that the goods are equal to Elking ton’s 
A, but the affirmation is of what is mere matter of opinion, and 
falls within the category of untrue praise of the article intended to 
be bought.”® 

Pretence It is not necessary that the pretence should be in words; 

Tn words. 6 conduct and acts of the party will be sufficient without 
any verbal representation. Thus, if a party obtain goods 
from another, upon giving him in payment his cheque upon 
a banker, with whom in fact he has no account, this is a 
false pretence within the meaning of the act. And similarly 
where a man assumed the name of another, to whom money 
was required to be paid by genuine instrument. So, where 
a person at Oxford, who was not a member of the university, 
went, for the purpose of fraudulently obtaining credit, weal¬ 
ing a commoners gown and cap, and obtained goods, this 
was held a sufficient false pretence, though nothing passed 
in words. ^ 

Money &c. Again, the money must have been obtained by means of 

nmsUiave ^j ie f a j se pretence. And therefore, as laid down above by 

tained° by Erie J., the statement must be as to something which is of the 
the pre¬ 
tence. 

a Keg. v. Bryan, 26 L. J. M. C. 84. b Arch. 391 , 392 . 
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substance of the contract; for if it were a mere unimportant 
and irrelevant assertion, it could not be assumed that it had 
been an operating inducement. So also the statement must 
have been believed, otherwise it clearly could not have had 
any weight with the party to whom it was addressed. In 
a recent case it appeared that the prisoner had knowingly 
over-stated the amount of work he had done, with a view 
to get more than his proper amount of wages. The pro¬ 
secutor paid him the money, knowing his statement to be 
untrue. On appeal Cockburn C. J. said, 


“ The conviction cannot be supported. Here the prosecutor knew 
that the pretence was false. The question in this case is, what is 
the motive operating on the mind of the prosecutor to induce him to 
make this payment ? If it is a belief in the prisoner’s false state¬ 
ment, the offence of obtaining money under false pretences is made 
out; but it is not so, if, as in this case, the motive be a mere desire 
to entrap the prisoner’ without such belief.” 4 * 



Lastly, the false pretence must be used with a view to False pre¬ 
defraud. This will in general be assumed from the fact that te 1 ncc mu 1 st 
a fraud was effected. On the other hand, a case might be with an 
imagined where it could be shewn that the party merely defraud! 
intended a practical joke, or had some collateral object in 
view, but no intention of cheating any one. In one case 
the following curious state of facts appeared. The prose¬ 
cutor owed the prisoner s master a sum of money, of which 
the latter could not obtain payment, and the prisoner, in 
order to secure to his master the means of paying himself, 
had gone to the prosecutor’s wife in his absence, and told 
her that his master had bought of her husband two sacks of 
malt, and had sent him to fetch them away, upon which 
she delivered them up. Coleridge J. told the Jury, 

“ Although prima facie every one must be taken to have intended 
the natural consequence of his own act, yet if, in this case, you are 
satisfied that the prisoner did not intend to defraud the prosecutor, 
but only to put it in his master’s power to compel him to pay a just 
debt, it will be your duty to find him not guilty. It is not sufficient 


a Keg. V. Mills. 26, L. J. M. C. 79. 
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that the prisoner knowingly stated that which was false, and there¬ 
by obtained the malt. You must be satisfied that the prisoner at 
the time intended to defraud the prosecutor.”** 

This dictum was a good deal relied on in a recent case at 
Madras, the Queen v. Longburst, alluded to before.* There 
the prisoner had confessed the fact that he had introduced 
an overcharge for coolies, and obtained money thereby. He 
attempted however to set up as a defence, that he had paid 
certain money out of his own pocket on a contract for goods 
supplied to the Railway Company—that through a mistake 
in his accounts he had omitted to charge it at the proper 
time, and that afterwards, being afraid of incurring blame 
for this irregularity, he had adopted this indirect way of 
reimbursing himself. Hence no fraud was practised upon 
his employers, the only result of the false pretence being, 
that they had paid money for one thing which was really 
due for another. Bittleston J. refused to receive the evi¬ 
dence, on the ground that it could form no defence. On the 
above case being cited, he distinguished it on two grounds. 
First, that in the case quoted, the debt was admitted to be 
a just one, whereas here it had never been even brought to 
the knowledge of the Railway Company. Secondly, that in 
the former case it did not appear that the prisoner ever 
intended to deprive the owner permanently of his malt, but 
merely to detain it temporarily, as a means of putting the 
screw upon him, to make him pay/ The latter, I conceived 
to be the true ground. And on very much the same prin¬ 
ciple in Bengal, a Tahsildar, convicted of making unautho¬ 
rized advances to individuals in balance for one year, and 
supplying the deficiency in the public accounts by sums 
paid as revenue for the succeeding year, was held guilty of 
embezzlement/* 

False Personation for one's own advantage is an offence 
under the Mahometan law. No specific penalty is laid 
down for the offence, but the punishment is discretionary, 

a 2 Russ. 312. c Reg. v. Longhurst 4th Sessions 1858. 

b p, 68. d 1 M. Dig. 140 § 195. 
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with a view to restrain the offender, respect being had to 
the circumstances of the offender, and the character of the 
offence.® 

Where money, goods, &c., are obtained by falsely repre¬ 
senting one's self to be a different person, the offence will, as 
we have seen, be in some cases larceny, and in others cheat- 
ing.5 

Forgery. —This crime has been defined by Reg. VI. of 0 ^Q^ l r °“ 
1811 § 4, Cl. 3. to include all fraudulent and injurious fabi’i- 
cations, or alterations of written deeds, or of written or 
printed papers, of whatever description; as well as all 
counterfeit seals or signatures thereto ; and the illicit imita¬ 
tion of any public stamp, or stamped paper, established by 
Government. On conviction 

‘ The Session Judge, before whom the trial may be held, pro¬ 
vided he concur in the conviction of the prisoner, and shall con¬ 
sider him a proper object of corporal punishment, shall sentence 
the offender to receive 150 lashes with a cat-o’-nine tails, and to be 
imprisoned and kept to hard labor for a period not less than four, 
and not more than seven years. If it appears proper to banish the 
prisoner, during the period of his confinement, from the district in 
which he may have resided, he will be further liable to such sen¬ 
tence, in pursuance of Clause third, of Section VIII, Regulation 
XV. of 1803; provided, however, that if the Session Judge, on 
consideration of the circumstances of the case, and the prisoner’s 
situation, shall deem the punishment above specified too severe, he 
shall submit the trial, with his sentiments, to the Foujdaree Udalut, 
for the final sentence of that Courts 

Persons convicted of procuring, or causing, any such for- Suboma- 
gery will be liable to the same punishment as those con- tion of for “ 
victed of having actually committed the forgery, at the in-^^* 
stigation of others/* 

To constitute an indictable offence, the act must be frail- There 
dulent and injurious. Writing a spurious invitation to din- must be 
ner might be very culpable as a hoax, but would not be a fr<md ‘ 
fraud upon any one. It is not ho wever required, in order to 
constitute in point of law an intent to defraud, that the per¬ 
son committing the offence should have had present in his 

a l M. Big. 146 § 252. e Reg. VI, of 1811, § 3. 

b Ante pp. 30. 72. d Ibid. § 4, Cl. 3. 
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mind an intention to defraud a particular person, if the con¬ 
sequences of the act would necessarily, or possibly, be to de¬ 
fraud any person : but there must at all events be a possibi¬ 
lity of some person being defrauded by the forgery* In one 
case the facts were, that the prisoner having tendered a se¬ 
curity bond on plain paper, was directed to furnish it on a 
stamp. He then copied the bond, including the names of 
the witnesses, on paper of the proper value, and got the 
surety to sign it with his own hand. Held, that his copying 
the names of the witnesses, without any fraudulent intent, 
did not amount to forgery. 6 

What Not only the fabrication and false making of the whole of 
xv forgery, a written instrument, but a fraudulent insertion, alteration, 
or erasure, even of a letter, in any material part of a true in¬ 
strument, whereby a new operation is given to it, will 
amount to forgery; arid this, although it be afterwards ex¬ 
ecuted by another person ignorant of the deceit. Thus it is 
forgery in a man, who is ordered to draw a will for a sick 
person, to insert in it legacies out of his own head.* So fil¬ 
ling in the body of a blank cheque, to which a signature is 
attached, without any authority, or filling it up for larger 
amount than authorized, is a forgery of the cheque/ And 
whether the name forged be that of a merely fictitious per¬ 
son, who never existed, or of a person actually existing, is 
wholly immaterial; it is as much a forgery in the one case 
as the other, provided the fictitious name be assumed for the 
purpose of fraud in the particular instance in question.* And 
individuals falsifying their own books of accounts, and pro¬ 
ducing them in evidence before a Court of Justice, with a 
fraudulent intent, were held by the Bombay F. U. to have 
committed forgery./ But affixing a person’s name in his 
absence, but with the permission of his constituted agent, to 
a security bond, was held not to be a forgery. 0 I presume 

the prisoner was shown to be acting bond fide in the mat- 

a Per OessweU J. Reg. v. Marcus 2 C & K 356. 
b 1 M. Dig) 148 § 268. e Arch. 467. 

v 2 Russ. 319. " /3 M. Dig. 122, § 1,38. 

d 2 Russ. 320, 322. y 1 M. Dig, 147, § 255. 
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ter, for had he known that the agent had no authority to 
permit him, the offence would thereby have been completed. 

Even where a person signs his own name, it is equally a Forgery 
forgery, if he passed it off as the name of another. For in- tne’^own 
stance if one of the numerous family of Ramasawmy, were to narae * 
endorse a bill drawn in favor of Ramasawmy or order, know¬ 
ing that he was not the party meant.® And so it is forgery ' 
in a person who cannot write, to give a false name, and then 
put hi%own mark to the name written by another.*' 

Where the forgery consists in fabricating a seal, no writing 
is necessary; fabricating seals and affixing them to plain 
papers, for future use, with a fraudulent intent, was held to 
amount to forgery/ But merely having in possession seals 
bearing the impression of other individuals, was ruled to 
constitute no offence under the Regulations. The prisoner, 
having been charged with forging the seals, was acquitted 
and released/* 

The following rather curious case 6 was lately held not to 
be a forgery. . One B. was in the habit of selling powders, 
wrapped in printed wrappers, entitled “B.’s baking powder,” 
and having his printed signature at the end. The prisoner 
got printed a quantity of wrappers in imitation of those of B., 
only leaving out B.’s signature, and sold spurious powders 
wrapped up in these labels as B.’s powders. On this evid¬ 
ence he was convicted of forgery, and the conviction reversed. 

Willes J, said, 

“Forging is making a false document to represent another true 
document for the purposes of fraud. But that principle does not 
apply here. It is absurd to suppose that the prisoner was guilty of 
10,000 forgeries as soon as he got these wrappers from the printer. 

Had he distributed them over the whole earth he would have com¬ 
mitted no offence. The fraud consists in putting into those wrap¬ 
pers powder which was not the genuine powder, and selling it as 
genuine. Suppose he had 100 genuine wrappers and 100 spurious, 
and he put the genuine powder into the spurious wrappers and 
spurious powder into the genuine wrappers, he would not have been 
guilty of forgery. In every instance the fraud is produced by the 

a Arch. 468. d Ibid. § 265. 

b Arch. 467. e Reg. v. Smith, 27, L. J. M. C. 225. 

c 1 M. Dig. 147, § 257 ; 148 § 263. 
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powder being supposed to be genuine powder, not by the wrapper 
being supposed to be a genuine wrapper. In eases like the pre¬ 
sent the remedy is well known. A bill in equity may be filed to 
restrain the prisoner from using these wrappers, or an action may 
be brought against him by Borwick, or the prisoner may be indicted 
for obtaining money by false pretences. ,, 

Act of Where several forge different parts of an instrument, all 
several are guilty as principals. And so it is, where several concur 
in employing another to make a forged instrument, knowing 
its nature." * 

Instru- The instrument must appear upon the face of it to have 
ment must ^ een made to resemble a true instrument of the denomina- 
genuine tion mentioned in the indictment, so as to be capable ox 
one * deceiving persons using ordinary observation, according to 
their means of knowledge, although not perhaps those scienti¬ 
fically acquainted with such instruments. For instance a 
bill of exchange or a country hank note, which is incomplete 
for want of a signature, is not the subject of an indictment 
for forgery.& Obviously not, for till signed it was merely a 
bit of unmeaning paper. Nor I conceive could a man he 
convicted for forging a Madras Bank note, if the instrument 
was printed on a piece of common country paper, and wanted 
the effigy of Sir Thomas Munro, and the other well known 
characteristics of such notes. Such an instrument would not 
even purport to be a note of the Madras Bank. But where, 
upon an indictment for forging a bank note, there appeared to 
be no watermark in the forged note, and the word “pounds” 
was omitted in the body of it, the conviction was held good 
For such defects might well escape an unpractised eye. 

Evidence. In a Bengal case, where upon an indictment for forgery, 
the alleged forged instrument was not forthcoming, it was 
held that the charge could not be sustained.** There, I pre¬ 
sume, its absence was not accounted for. If it had been shown 
to he lost, fraudulently kept back, or otherwise unproduceable. 


a Arch. 468, 
b Arch. 471. 


c Ibid. 
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an indictment could of course be sustained by secondary 
evidence, just as an action upon an instrument which can¬ 
not be found. 

Not only forging documents, but ‘ uttering’ them, know- Uttering 
ing them to be forged, is an indictable offence. The first struraent!” 
thing of course is to prove the forgery. Next to show that 
the party ‘ uttering,’ or trying to pass off* the instrument, 
knew it to be forged. This can seldom be proved directly, 
but must be established from all the circumstances of the 
case; as for instance by attempts at secrecy, by giving a 
false name or address, or an untrue account of the source 
from which the instrument was obtained. Proof that the 
defendant had passed off’ other forged notes, is also admissi¬ 
ble as showing guilty knowledge, for it is very unlikely 
that a succession of such documents should get into the 
same man’s hands, without his knowing it/* So where a 
prisoner was indicted for knowingly filing a forged deed of 
sale in Court with intent to defraud ; it was held, that the 
mere fact of his filing it, he being interested in establishing 
its contents, afforded a sufficient presumption that he 
uttered it, knowing it to he forged. 6 

Thirdly, the intention to defraud must be shown, as in 
the case of an original forgery. 


Arson. —Arson is defined as, “the malicious and wilful Definition 
burning the house of another.” Bams, with corn or hay otAlson ' 
within them, have been considered as so much entitled to 
the protection of the law, that though distant from a house, 
and no part of the mansion, the burning of them is felony 
at common law.^ 

The burning necessary to constitute arson of a house at There 
common law, must be an actual burning of the whole or an actual 
some part of the house. Neither a bare intention, nor even burnin S* 
an actual attempt to burn a house by putting fire into, or 
towards it, will amount to the offence, if no part of it is 
burned ; but it is not necessary that any part of the house 


a Arch. 475. c 2 Russ. 548. 

b 1 M. Dig. 148, § 264 
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should be wholly consumed, or that the lire should have 
any continuance; and the offence will be complete though 
the fire be put out, or go out of itself.® 

The burning must also be wilful and malicious; other¬ 
wise it is only a trespass. No negligence or mischance, 
therefore, will amount to such a burning.^ 

“ But it is not necessary to prove that the house, the subject of 
indictment in any particular case, was that which was actually set 
on fire by the prisoner. It will be sufficient to constitute the 
offence, if he is shown to have feloniously set on fire another house, 
from which the flames communicated to the rest. No man can 
shelter himself from punishment on the ground that the mischief 
which he committed, was wider in its consequences than he origin-* 
ally intended.”*? 

The following decision of the Madras Court of F. U. is, I 
own, utterly unintelligible to me. The prisoners were in¬ 
dicted for resistance to magisterial process and arson. The 
Court observed 

“ We are of opinion that the Acting Session Judge has come to 
a right conclusion in accepting the evidence offered against the pri¬ 
soners, but that he has been wrong in considering that the facts 
alleged against them warrant their conviction on the charge of 
arson.” 

“ It would seem by the evidence, that with the view of facilita¬ 
ting the escape of one Nanoo, against whom a warrant had been 
issued, the prisoners directed certain individuals to set fire to the 
house of one Soobba Taven, in the vicinity of the house occupied 
by the said Nanoo, and that this was done. There is no appearance 
of any malice being entertained by the prisoners or others against 
the said Soobba Taven, who has not come forward with a com¬ 
plaint. The act seemingly was designed to intimidate the 1st wit¬ 
ness and others, who had come to arrest Nanoo. It constitutes a 
part of the offence of resistance, but the ingredient of the specific 
malice required to make it arson is wanting.”^ 

What Soobba Taven’s motive for not making a complaint 
might have been, I am not aware. Possibly he found the 
complaint ready made to his hand. But he must have been 
a man of great Christian charity, if he could find no indica¬ 
tion of an unfriendly spirit, in the act of burning his house 
down. Malice, in law, never requires the ingredient of per- 


a Ibid. c Per Tindal C. J. 2 Buss. 540, n ; 

b 2 Buss. 540. d Mad, F. U. 113 of 1855. 
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sonal hostility. Whatever necessarily injures another is 
assumed to be malicious. 3 


The burning a party’s own house does not come within Burning a 
the above definition; but burning one’s own house in a town, m ^® 3 ^ wn 
or so near to other houses as to create danger to them, is a 
great misdemeanour at common law. 6 I presume that was 
the ground of the following decision in Bengal. 

“The Futwa of the Circuit Court found that the prisoner set 
fire to his own house, but declared him liable to no punishment as 
he warned the people to remove their goods, so that no injury hap¬ 
pened to any one. The Court of N. A. convicted the prisoner of the 
crime charged, and sentenced him to be imprisoned for one year, 
without labour or irons.”** 

From the statement that other people’s goods had to be 
removed, it is evident that they were in danger, and of 
course it is pretty plain that whenever notice a man gives 
me, he as no right to force me to turn out into the street 
with my family and furniture, because he wishes to turn his 
own house into a bonfire. But were this circumstance remov- 
' ed, it is equally clear that every man has a right to destroy 
his house, if he choose, and that fire may be a speedier, and is 
no less a legitimate way of effecting the object, than any other. 

Various statutes have been passed in England, making it 
a crime for a man to bum his own house, where by so doing 
he defrauds others;—as in the common case, where a house 
is insured against fire. Such an act here would at all events 
be indictable as a gross fraud. 

Malicious Mischief. 

6 Any person or persons convicted before the Criminal Judge of 
poisoning or maliciously killing, maiming or wounding one or more 
Horses, Asses, Cows, Oxen, Buffaloes, or other cattle, shall be pun¬ 
ishable with imprisonment, not exceeding two years. 

‘ Petty cases of the description specified in Clause 1st of this 
Section, shall, be punishable by the Magistrate and the Heads of 
District Polico, by imprisonment, to the extent specified in Section 
XXXIII. Regulation IX. of 1816, and Section V. of this Re¬ 
gulation.’d 

a See Index. Tit. Malice. c 1 M. Dig. 125, § 73. 

b 2 Buss. 548. d Reg. XIII of 1832, § 8. 
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CHAPTER II. 

OFFENCES AGAINST THE PERSON. 

1. Homicide. 4. Abduction. 

2. Assault and Battery. 5. Rape. 

3. False Imprisonment. 6. Sodomy. 

Four Homicide, or killing, may be classed under four heads. 
Homicide!' according as it is justifiable, or excusable, manslaughter, or 
murder. It will probably be the simplest way to begin 
with the most complicated offence, viz., murder, and then 
by eliminating its ingredients to arrive at an understanding 
of the others. 

Murder. —Has been defined to be 

Definition “ Where a person of sound memory and discretion unlawfully 
of murder killeth any reasonable creature in being, and under the king's 
peace, with malice afore-thought., either express or implied.”® 

The first words are introduced to exclude the case of 
lunatics, idiots, infants and the like. These have already 
been discussed in the opening chapter. 

The word “ unlawfully” excludes all cases in which the 
killing is either justifiable or excusable. However great the 


a Arch, 516. 
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malice borne by a hangman to a condemned malefactor, the 
execution of his office upon him would not of course be 
criminal, because it is lawful. 


The subject murdered must be a living human being. It Person 
is not murder to kill an unborn child. It must be proved tt ii ve 
that the entire child has actually been born into the world 
in a living state; there must be an independent circulation 
in the child before it can be accounted alive, but the fact of 
its being still connected with the mother by the umbilical 
cord, will not prevent the killing being murder. 0 

But if the child be bom alive, and die by reason of the child bom 
potion or bruises it received in the womb, it may be murder aiive - 
in the person who administered or gave them. Thus, if a 
person, intending to procure abortion, does an act which 
causes a child to be born so much earlier than the natural 
time, that it is brought forth in a state much less capable of 
living, and afterwards dies in consequence of its exposure to 
the external world; the person who by this misconduct so 
brings the child into the world, and puts it thereby into a 
situation in which it cannot live, is guilty of murder; and 
and the mere existence of a possibility that something might 
have been done to prevent the death, will not render it less 
murder.* 

The phrase ‘ under the king’s peace’ means merely that it 
is not murder to kill an alien enemy in time of war; but 
killing even an alien enemy within the kingdom, unless in 
the actual exercise of war, would be murders The only 
important words then which remain, and require explana¬ 
tion, are ‘ killing,’ and ‘ malice.’ 

Killing may be by any of the countless ways by which Mode of 
human life may be taken away. And it makes no difference deatb- 

a Arch. 517. Where abortions have been used to destroy the child in the 
womb this is a distinct offence. See Cir. Ext, F. U. 15th July 1847, and 1 M. 

Dig. 122 § 46, 48. 


b Arch. 517. 
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whether the prisoner himself strike the blow, &c., or arrange 
matters so that the deceased unwillingly brought about his 
own death. Those who have read Sir Walter Scott’s 
'Kenilworth/ will remember the diabolical art by which 
Varney induced the unhappy Amy to run across a- trap door, 
which he had designedly left unfastened. The fall, which 
caused her death, was as much murder as if he had thrown 
her into the vault with his own hands. Bearing false wit¬ 
ness against another, with an express premeditated design to 
take away his life, in consequence of which he is condemned 
and executed, was in old times held to be undoubted murder. 
Some doubt upon the subject seems now to exist, though the 
weight of authority appears still (and I think most justly) 
to be in favor of the old view. a And where a man does any 
act, the probable consequence of which may be, and eventu¬ 
ally is, death, such killing may be murder. As for instance, 
the case of the harlot, who laid her child in an orchard, 
where a kite struck it and killed it; of the mother who 
placed her infant in a pigstye, where the pigs devoured it; 
of her who exposed her child on a heap of ashes in the open 
air, where it died of cold.^ So if a man have a beast that is 
used to do mischief, and he knowing it, suffer it to go abroad, 
and it kill a man, this, it seems, is manslaughter in the 
owner; but if he had purposely turned it loose, though 
merely to frighten people, and make sport, it is as much 
murder as if he had incited a bear to worry tliem. c 
Voluntary Even where the deceased has voluntarily done the act 
deceased. wllic ^ causetl his death, it will still be murder, if it was done 
from an apprehension of immediate violence; as for instance, 
where on being attacked he threw himself into a river, or 
jumped out of a window, provided the apprehension was 
well grounded and justified by the circumstances.^ But 
where the prisoners were indicted for the murder of two 
boys, and it appeared that the deceased having allowed their 
cattle to stray on the prisoners fields, were pursued by the 


a 1 Russ 494, See notes g and h. 
b Arch. 516, 1 M. Dig. 122, § 50. 
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latter, and fled towards the river, in which they were found 
drowned the next day; it was held, that no crime, under 
the circumstances, was established.« 

Where the death arose, not from an act done, but from Death 
neglect to do something, as to supply with food, clothes, 
medicine, &c., it must be shown that it was the duty of the lect. 
prisoner to do the act, by virtue of his position as parent, 
master, &e.; that the child or apprentice was of such tender 
years as to be unable to supply himself; and that the defend¬ 
ant was in the actual possession of means to provide for him. 
Otherwise no crime at all is committed/ Assuming these 
facts to be established, the offence will be murder, if the 
circumstances are such that the person must have been aware 
that the result would be death ; otherwise only manslaughter. 

For instance, if a woman left her child, a young infant, at a 
gentleman’s door, or other place where it was likely to be 
found and taken care of, and the child died, it would only be 
manslaughter. But if the child were left in a remote place, 
such as a barren heath, and death ensued, it would be 
murder* And so it was held by the F. U. that the desertion 
of a child by its mother does not amount to murder, nor even 
to an attempt at murder, unless the circumstances attend¬ 
ing the desertion show that it is done with the intention of 
causing its death.** A decision which ought to be taken, as 
explained by the previous judgment, in order to be correct. 

Killing will equally be murder, though the deceased was at Accelerat- 
the time suffering from a mortal disease; for every one has mg death, 
a right to the last moment of his life.* 

It is also murder where the prisoners have inflicted a Death 
wound, which renders necessary a surgical operation, as for ^ aHreat 1 ' 
instance an amputation, and the party sinks under the effect merit, 
of it./ And conversely, if a man be wounded, and the wound 
turn to a gangrene or fever, for want of proper applications, 
or from neglect, and the man die of the gangrene or fever; 


a 1 M. Dig. 167, § 434. rf3 M. Dig. 123, § 141. 

ft-Arcb. 517. e Arch. 517. 

c Reg. v. Walters, C. & M. 164. /3 M. Dig. 127, § 174. 
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or if it becomes fatal from the refusal of the party to submit 
to a surgical operation; in either case the crime of murder 
is complete, for it is the act of the prisoner which has brought 
the other into a position in which his death is natural and 
likely. But where the wound would not have caused death, 
but it is brought on by improper applications, this is not 
murder, for here the death starts from a completely new 
source.® 

Further to constitute murder, there must be either express 
malice, or what the law will assume as such. 

What Express malice is often proved by showing previous 
a mTlice/ 0 enmity, and expressed intention to injure, or preparations 
made for that purpose. But far less than that will be suffi¬ 
cient. As Bayley, J., said on.one occasion— 

“Malice in common acceptation means ill-will against a person, 
but in its legal sense it means a wrongful act, done intentionally, 
without just cause or excuse. If I give a perfect stranger a blow 
likely to produce death, 1 do it of malice, because I do it intention¬ 
ally and without just cause or excuse.”^ 

And so in another case, Lord Campbell, C. J., said— 

“Malice, in the legal acceptation of the word, is not confined to 
personal spite against individuals, but consists in a conscious viola¬ 
tion of the law, to the prejudice of another.”*? 

Onus of This being so, the prosecutor is not bound to prove malice, 
or an y f acts beside the death. The law presumes every 
°n the homicide to be murder, until the contrary appears, and it is 
" for the defendant to give in evidence such facts and circum¬ 
stances as may prove the homicide to he justifiable, or ex¬ 
cusable, or that at most it only amounted to manslaughter.^ 

Nor is this opposed to the well-known maxim, that every 
man is presumed to be innocent, till he is shown to be guilty. 
The law will assume that the prisoner is innocent of the 
death, till he is shown to have caused it, but then the pre¬ 
sumption as to his intention is turned the other way. As 
Lord Mansfield says— 

“When an act in itself indifferent, if done with a particular 

a Arch. 517, Mad. F. U. 355 of 1855. c 9 Cl. & F. 321. 

b Bromage v. Prosser, 4 B. & C- 255. d Arch. 514. 
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intent, becomes criminal, then the intent must be proved and found : 
but where the act is in itself unlawful, that is prvna facie and 
unexplained, the proof of justification or excuse lies on the 
defendant, and in failure thereof, the law implies a criminal 
intent.”** 

Judged by the light of the above dicta, the following 
decision seems clearly erroneous. The charge was one of 
gang robbery attended with murder, the Sessions Judge in 
his remarks stated, 

“ That a brutal and cruel attack was made on the deceased by 
the prisoners, and that the death of the former was caused by the 
violence used by the latter, is abundantly proved by the evidence 
of several eye witnesses.” 

“ I am of opinion, however, that although previous malice is 
shown to have existed, the prisoners merely intended giving the 
prisoners a severe beating, and that murder was not their object. 
I am led to this conclusion from the fact of the wounds, inflicted by 
the. 3d prisoner with a dagger, not having been on vital parts, 
which would, I think, have been the case had the prisoners 
intended taking the deceased’s life.” 

. “ I cannot therefore concur with the Mahometan Law officer in 
his conviction of the prisoners of wilful murder. I consider them 
guilty of culpable homicide of a most aggravated description, &c.” 

This sentence was confirmed by the Court of F. U. which 
observed, that, 
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“ The circumstances of the case appear to justify the Sessions 
Judge in his conclusion that the prisoner’s design was simply to 
subject the deceased to a severe beating, and not to take his life.”6 

Killing will be murder, where two persons designedly Death by 
meet for the purpose of fighting, and death ensues ; and ail fighting ' 
persons who are present, encouraging and promoting that 
death, as for instance the seconds in a duel, will be guilty of 
the same crime . 0 And as suicide is self murder, so those c . ., 

, , < bUlClClC. 

who aid another to commit it are also guilty of murder. In 
several cases the Bengal Courts have acquitted parties who 
a Cited—Norton, 340, and see Mad. F. U. 416 of 1854. 

b Mad. F. U. 268 of 1855. See an opposite and much wiser decision, where 
the prisoner was killed by suffocation in gagging him, and the Court of F. IJ. 
pronounced that “ the prisoners are, in the eye of the law, guilty of murder ; 
death having ensued at their hands in the prosecution of an unlawful act.” 

Mad. F. U. 214 of 1858, and see also 228, of 1858. 
c Arch. 520. 





had assisted lepers to destroy themselves, on the ground 


apparently that the practice was justified under the tenets , 
of the Hindu law, and that the Mahomedan law officers 
acquitted them. a But in other cases punishment was in¬ 
flicted,^ and in a much later case, where the prisoner was 
convicted of killing the deceased at his own request, he was 
held guilty of murder, and deserving of punishment only 
short of deaths 

Suttee. Keg. I. of 1830, § 4. Cl. 2, and § 5, provides for the case of 
Suttee as follows. 

< All persons convicted of aiding and abetting in the sacrifice of 
a Hindoo Widow*, by burning or burying her alive, whether the 
sacrifice be voluntary on her part or not, shall be deemed guilty of 
culpable homicide, and shall be liable to punishment by fine, or by 
imprisonment, or by both fine and imprisonment, at the discretion 
of the Session Court, according to the nature and circumstances of 
the case, and the degree of guilt established against the offender ; 
nor shall it be held to be any plea of justification that he or she 
was desired by the party sacrificed, to assist in putting her to 
death.’ 

<Tt is further deemed necessary to declare, that nothing contained 
in this Regulation shall be construed to preclude the Court of 
Foujdaree Udalut from passing sentence of death on persons con¬ 
victed of using violence or compulsion, or of having assisted in 
burning or burying alive ft Hindoo widow, while labouring under a 
state of intoxication, or stupifaction, or other cause impeding the 
exerise of her free will, when, from the aggravated nature of the 
offence proved against the prisoner, the Court may see no circum¬ 
stances to render him or her a proper object of mercy.’ 

1 ??^ h It is a general rule, that, to make the killing murder, 
year and a death must follow within a year and. a day alter the stroke 
daJ ‘ or other cause of it A The following case would appear to 

show that only half the time is allowed in Bombay. 

“ In a case of murder of culpable homicide, where death ensued 
180 days after the wounding, it was ruled by the F. U., that the 
prisoner was liable to punishment by the Regulations, as death had 
taken place within six English Calendar months after the assault.”* 

a 1 M. Big. 181. d Arch. 517. 

b Ibid. e 3 M. Dig. 119, % 110. 

r 3 M. Dig. 126, § 169. 
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I am not aware of any corresponding provision in the 
Madras Presidency. 

Lord Hale lays it down as a rule, never to convict any strict 
person of murder or manslaughter, unless the fact were pro- of 
vecl to be done, or at least the body found dead, and he delicti, 
mentions a case in which a man was executed for the mur¬ 
der of another, who afterwards returned from sea.** And 
accordingly, where a woman was indicted for the murder of 
her bastard child, and it appeared that she had been seen 
with the child at 6 P. M., and arrived at another place with¬ 
out it about 8 P. M., and the body of a child was found in a 
river, near which she must have passed, but it could not be 
identified as her child, and the e vidence was rather the other 
way ; it was held that she was entitled to an acquittal; the 
evidence rendered it probable that the child found was not 
her’s, and with respect to that which really was her child, 
the prisoner could not by law be called upon, either to 
account for it, or to say where it really was, unless there 
was evidence to show that it was really dead.^ And so it 
was held by the Madras F. U. in several cases reported p. 

251 of 1851, 257 of 1852, and 209 of 1854. In the last case 
Mr. J. Morehead said— 

“Two men are said to have been murdered. 1st, For this act 
no cause is shown ; 2d, no dead bodies have been discovered.” 

“ The bones produced before the Court, and which I presume 
are the same said to have been pointed out by the 3d prisoner, are 
declared by the medical officer not to be human bones. It will 
thus be seen that no evidence as to the corpus delicti exists. It 
may be, that the parties alleged to have been murdered are not 
forthcoming, but further than this there is no evidence.”* 7 

On the other hand convictions have been sustained, Convic- 
though the body was not found, where there was very ^”f e 
strong direct evidence to the murder, or where the evidence, body was 
though it fell short of actual identification of the body, led not fi 1 ^ intl ‘ 
almost conclusively to the belief that something found was 
the body. 

“ Thus, where the prisoner, a Mariner, was indicted for the 

a Norton, 428. c And see Mad. F. U. 107 of 1856. 

b 1 Russ. 568. 
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murder of his Captain at sea, and a witness stated that the prisoner 
had proposed to kill the Captain, and that the witness being after¬ 
wards alarmed in the night by a violent noise, went upon deck, and 
there observed the prisoner take the Captain lip and throw him 
overboard into the sea, and that he was not seen or heard of after¬ 
wards ; and that near the place on the deck where the Captain was 
seen, a billet of wood was found, and that the deck and part oi the 
prisoner’s dress were stained with blood ; the Court, though they 
admitted the general rule of law, left it to the Jury to say, upon 
the evidence, whether the deceased was not killed before his body 
was cast into the sea ; and the Jury being of that opinion, the pri¬ 
soner was convicted, and (the conviction being unanimously ap¬ 
proved of by the Judges) was afterwards executed .” a 

So in the following case, decided at Bombay. 

u The prisoner was convicted of murder on evidence which pro¬ 
ved that he was last seen with the deceased, dragging him along by 
the hair, with a drawn sword in his hand ; that about ten days 
afterwards a skeleton was found in the direction the prisoner was 
seen dragging the deceased, with the skull severed from the body, 
and some articles of wearing apparel were also found near the 
skeleton, which were identified as the property of the deceased ; 
that the prisoner had absconded, and his mistress deposed that he 
admitted to her that he had killed the deceased. 

And so in Madras, where a naan was charged with the 
murder of lxis child, it appeared that he left his hut accom¬ 
panied by her, that he reached his mother-in-law’s hut 
without her, and there made a violent attack upon several 
of the inmates. 

u The prisoner, on the following day, delivered himself up to the 
Police, confessed his crime, and pointed out where the remains of 
his child, and the ornaments it had upon its body would be found. 
On enquiry they were found in the place indicated, but the time 
that had elapsed rendered it impossible to identify the bones, from 
which the flesh had been apparently devoured by wild beasts.” 

“ The Court of F. U. confirmed the conviction, but remarked 
that the record would have been more complete, as to the bones 
discovered being those of the murdered child, had they been sub¬ 
mitted to the inspection and examination of the Zillah Surgeon. 


Mahome- 4 In trials for murder, the distinctions made by the Imaums, 
tan law Yusuf and Mahomed, and by Huneefah, as to the mode of commit- 
not to be 
adhered 


to. a 1 Russ. 567. 


b 3 M. Dig. 127, § 170. 


e Mad. F. U. 275 of 1851, 
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ting murder, shall not be adhered to by the Foujdaree Udalut ; but 
the intention of the criminal, either evidently or fairly inferrible 
from the nature and circumstances of the case, and not the manner 
or instrument of perpetration (except as evidence of the intent) 
shall constitute the rule for determining the punishment. It is 
further hereby declared, that wilful homicide by poison, or by 
drowning ; when the intention of poisoning or drowning may be 
evident, is included in the above rule ; and that in all such cases, 
the Foujdaree Udalut (whatever may be the Mahomedan law on 
the case) are to sentence the prisoner to suffer death ; provided 
they judge him fully convicted of express murder, 

‘ Any person who may be convicted of having deliberately and Murder of 
maliciously intended to murder one individual, and of having, in?™Mistake 
the prosecution of such intention, caused the death of the person for ano- 
whom he had intended to murder, in a manner different from that tlier. 
in which he had intended to cause his death (as where the instru¬ 
ment of perpetration may pass by the person aimed at and kill him 
on a rebound,) or of having accidentally killed another individual, 
shall be liable to suffer capital punishment, in like manner as if the 
act had been committed as originally intended by him. In all such 
cases the Session Courts, provided they concur in the conviction 
of the prisoner shall transmit the proceedings to the Court of 
Foujdaree Udalut, the Judges of which Court, if they consider the 
prisoner to be convicted of such murderous intention, and subse¬ 
quent actual homicide, shall consider to what punishment the 
prisoner would have been liable, under the Mahometan Law if the 
homicide had been committed as intended by the prisoner ; and if 
in their judgment he is liable to suffer death, or if’ under the 
modifications of the Mahometan Law contained in the Regulations, 
the prisoner be liable to suffer capital punishment, the Court of 
Foujdaree Udalut shall proceed on the ease as prescribed by the 
regulations in force.^ 

Accordingly where the prisoner intending to kill the hus¬ 
band of a woman, with whom he was carrying on an adul¬ 
terous intrigue, waylaid him in the dusk, hut by mistake 
killed a third party, who came along the road, he was con¬ 
victed of murder and hung.* 

It is hardly necessary to observe that no statute of limi- Lapse of 
tations exists in criminal law. But where prisoners were ground for 
convicted of murders, committed 19 and 13 years ago, fhe^^V 1 ^ 

a Reg. VIII, of 1802, § 10. 

h Reg. I. of 1818, § 4, Cl. 1. 

c 3 M. Dig. 125, § 160, and See Mad. F. U. 194 of 1851. 
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Court remitted the extreme penalty of the law, considering 
that it was not called for as a public example « 

Killing on « If any person or persons of the Sutar caste, or of any other 
C sor?ery. CaSte or P emiasion w hhin the Company’s provinces, shall hereafter 
put any person to death, or* the ground of his or her being versed 
in, and practising sorcery, such person or persons, on being con¬ 
victed of the crime, shall bo held guilty of murder, and be invaria¬ 
bly punished accordingly : and if any person or persons shall either 
actually form themselves into an assembly, for the purpose of trying 
any man or woman on a charge of witchcraft, or on any other 
charge, or shall cause such assemblies to be held ; and any person or 
persons shall in consequence be put to death ; they shall be consi¬ 
dered as accomplices in the murder, and be dealt with accordingly.^ 

definition Manslaughter lias been defined to be “ the unlawful and 
slaughter, felonious killing of another, without any malice, express or 
implied , 1}>c The two most usual cases, in which the killing 

is only viewed as manslaughter, are those in which the 
death has been caused by negligence, or nnder the influence 
of violent provocation. 

Negli- Whatever constitutes murder, when done designedly and 
gence ‘ of malice prepense, constitutes manslaughter, when arising 
from culpable negligence.^ It must not be assumed, how¬ 
ever, that all cases, in which a set design to cause death may 
^wiiUe* ke negatived, will be reduced to manslaughter. Where the 
murder, act done, is in itself so dangerous as to put a person on his 
guard as to the results which might follow, and it is done in 
such a way that death is a natural consequence, if a death 
does ensue it will be murder. For instance if a man were 
deliberately to place and leave a large stone on a railway, 
where a train was certain to pass ; if he were to throw down 
rubbish from a housetop into a crowded street; if lie pur¬ 
posely rode a vicious horse into a crowd, to divert himself 
by frightening the people; or if he drove a carriage over 
another man, having had timely notice of the mischief that 
would probably happen, all of these cases would be murder ; 
though the party never intended to kill, and was very much 


a Mad. F. U. 196 of 1851,226 of 1852. c Arch. 516. 
b Reg. VII. of 1802, § 34. d Reg. v. Hughes 26, L. J. M. C. 202. 
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shocked at the result.* But if a railway servant were to 
leave a train upon the line, thinking he would he back in when 
time to remove it before another train arrived ; or if a man 
threw rubbish from a house when he thought no one was 
there, and killed a chance passer by; or if a person rode 
over another, whom he might have escaped by care, but did 
not see, or had not skill to avoid, these would be cases of 
manslaughter, on account of the negligence shown, but not 
murder . 6 And so a manufacturer, who supplies a dangerous 
article, is bound to make it adequately sufficient for its pur¬ 
pose. Therefore a cannon founder was convicted of man¬ 
slaughter, where it appeared that the cannon had been 
returned to him as badly cast, and he sent it back in such 
an imperfect state that it burst, and killed some people . 0 

It will be equally manslaughter, though the immediate Where the 
act was beyond the prisoner's control, if he has himself by iict wa8 
his own misconduct, brought such a state of things about. bc y° nd tllG 

. . ° 0 prisoners 

Where two omnibuses were racing, and one ran over a man, control, 
the defence was, that the horses were running away. 
Patteson, J., in charging the Jury, said— 

“ The question is, whether you are satisfied that the prisoner 
was driving in suph a negligent manner that, by reason of his gross 
negligence, he had lost the command of his horses ; and that 
depends on whether the horses were unruly, or whether you believe 
that he had been racing with the other omnibus, and had so urged 
his horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the com¬ 
mand of thorn by his own act, he would be answerable.’’^ 

In discussing this subject, it must not be forgotten how Distinc- 
important is the distinction between Civil and Criminal lia- between 
bility. Civilly a man is responsible not only for his own 
- acts, but for those of his servants—not only for what he has liability, 
done, but what he has left undone. If my servant, in dri¬ 
ving my carriage, runs over a man, I may be sued for 
damages whether I was in the carriage or not, but I cannot 
be indicted. 


a Arch. 527. 
b Ibid. 


c Arch. 528. 
d i Ihiss. 650. 
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must be a " Slic b case8 -it must appear that the death was the direct 
personal * 1 and immediate result of tlie personal neglect or default of the 
act clone, defendant. For instance, where trustees appointed under a local 
act for the purpose of repairing roads within a particular district, 
with a power to contract for executing such repairs, neglected so to 
contract, and by reason of such neglect one of the roads became 
out of repair, and a person using it was accidentally killed in con¬ 
sequence of its being so out of repair, it was held that the trustees 
were not chargeable with manslaughter.”# 

So in another case, the Captain and pilot of a steamer 
were indicted for manslaughter by running down a smack, 
and it appeared that when the steamer started there was a * 
man forward in the forecastle to keep a look out, that the 
accident happened at night, when both Captain and pilot 
were on the bridge between the paddle boxes, and that no 
person was forward on the look out at the time. 

Park, J., said— 

“ Then the Captain is not responsible in felony. It is the fault 
of the person who ought to be there, and who may have disobeyed 
orders. In a criminal ease every man is responsible for his own 
acts ; there must be some personal act ; these persons may be 
civilly responsible.” 

Alderson, B. 

“ If you could show that there was a man at the bow, and that 
the Captain had said, * come away, it’s no matter about looking 
out,’ that would be an act of misconduct on his part. If you can 
show that the death of the deceased was the result of any act of 
personal misconduct on the part of the Captain you may convict 
him.” 

Park, J. 

“ Supposing he had put a man there, and gone to lie down, and 
the man had walked away, do you mean to say he would be crimi¬ 
nally responsible ? And you must carry it to that length, if you 
mean to make any thing of it.” 

At the conclusion of the case, a Juryman asked, 

u Is the captain bound to have a person on the look out ?” 

a Arch. 529. I remember a case which happened in the West of Ireland, 
during the great famine of 1847, where a man was shown to have died of 
starvation, and the Coroner’s Jury returned a verdict of manslaughter against 
Lord John Russell who was then Prime Minister, on the ground that he ought 
to have prevented it! I need hardly say that no prosecution was instituted 
against his Lordship. 



There 
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Alderson, B., answered. 

ts Civilly he is, but not criminally.”'* 

But where an Engineer left an engine in charge of a hoy, 
who told him he could not manage it, and in consequence of 
its mismanagement a loss of life took place, this was held to 
be manslaughter; for it was just such an act of personal 
misconduct as that suggested by Alderson B. in the above 
case, or indeed rather worse . 6 

The same question often arises in cases of death by Medi-^ Death ^ 
cal treatment. Where a person, who had been in the habit neous me- 
of acting as a midwife, tore away part of the prolapsed dl ^^ eat ' 
uterus , supposing it to be a part of the placenta , and was 
indicted for murder. Lord Ellenborough, C. J. said— 

“ There has not been a particle of evidence adduced which goes 
to convict the prisoner of the crime of murder, but still it is for 
you to consider whether the evidence goes as far as to make out a 
case of manslaughter. To substantiate that charge, the prisoner 
must have been guilty of criminal misconduct, arising either from 
the grossest ignorance, or the most criminal inattention. One or 
the other of these is necessary to make him guilty of that criminal 
negligence and misconduct, which is essential to make out a case 
of manslaughter. It does not appear that in this case there was 
any want of attention on his part ; and from the evidence of the 
witnesses on his behalf, it appears that he had delivered many 
women at different times, and from this he must have had some 
degree of skill. 

So where the prisoner, who was a publican and agent for 
the sale of Morison’s pills, was indicted for manslaughter, by 
administering a large quantity of those pills to the deceased. 

Several medical men gave as their opinion that medicine of 
the violent character, of which the pills were composed, 
could not be administered to a person in the state in which 
the deceased was, without accelerating his death. Lord 
Lyndhurst, C. B. said— 

“ I agree that in these cases there is no difference between a differ- 
licensed physician or surgeon, and a person acting as physician or t e ^en U- 
surgeon without a license. In either case, if a party, having a censed 
competent degree of skill and knowledge, makes an accidental mis- practition¬ 


ers and 
unlicensed. 


a 1 Buss. 652. 

b Reg. v. Lowe 3 C. & K. 123. 


c 1 Russ. 497. 





96 


OFFENCES AGAINST THE PERSON. 



take in hia treatment of a patient, through which mistake death 
ensues, he is not thereby guilty of manslaughter ; but if, where 
proper medical assistance can be had, a person totally ignorant ot 
the science of medicine takes on himself to administer a "violent ant 
dangerous remedy to one labouring under disease, and death 
ensues, in consequence of that dangerous remedy having been so 
administered, he is guilty of manslaughter.”'* 

And to the same effect were the remarks of Bayley, B. in 
another case, where he said— 

, aw** “ I consider that rashness will be sufficient to make it man- 
slaughter. As for instance, if I have the tooth-ache, and a person 
undertakes to cure it by administering laudanum, and says, ‘I have 
no notion how much will be sufficient,’ but gives me a cup full, 
which immediately kills me. -Such persons, acting with rashness, 

,, f iwill, in my opinion, be guilty of manslaughter. "V\ ith respect to 
hTuatientwhat has been said about a willing mind in the patient it must be 
to defence, remembered that a prosecution is for the public benefit, and the 
willingness of the patient cannot take away the offence against the 
public. To my mind it matters not whether a man has received a 
medical education or not ; the thing to look at is, whether, in 
reference to the remedy he has used, and the conduct he has dis¬ 
played, he has acted with a due degree of caution, or whether on 
the contrary, he has acted with gross and improper rashness, and 
want of caution. I have no hesitation in saying for your guidance, 
that if a man be guilty of gross negligence in attending to his 
patient, after he has applied a remedy, or of gross rashness in the 
application of it, and death ensues in consequence, he will be liable 
to a conviction for manslaughter.”^ 

A very singular case of medical treatment is reported as 
having taken place in Bengal, where 

“ A prisoner convicted of culpable homicide by beating a girl 
heavily with shoes for the expulsion of a supposed evil spirit, from 
the effects of which the girl died, was sentenced, there having been 
clearly no malicious intent, to imprisonment for one year without 
labour. 

The prisoner certainly was lucky in his escape. Had the 
shoes been heavy, the girl young, and her apparent suffer¬ 
ings severe, during the progress of the exorcism, I should 
have thought a conviction for murder richly deserved. 
Provoca- The next ground for reducing the offence of murder to 
tion, manslaughter, is where it is committed under circumstances 


a 1 Buss. 504. 
b 1 Russ. 502. 


c 3 M. Dig. 108 § 20. 
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of very great provocation. It must not however be supposed 
that mere provocation is always sufficient. 

In the first place, the plea of provocation will not avail in When 
any case, where it appears that the provocation was sbughtby U n!epri- 
for, and induced by the act of the party, in order to afford soner. 
him a pretence for wreaking his malice; and even where 
there may have been previous struggling or blows, such plea 
cannot be admitted, where there is evidence of express 
malice / 1 I remember seeing a man sentenced to death at 
Liverpool under the following circumstances. The prisoner 
had been beaten by the deceased in a fight a few days before. 

He afterwards met the deceased in a public house, and press¬ 
ed him to renew the fight, which the latter consented to, 
with some reluctance. They went to a retired place for the 
purpose, when the prisoner told the deceased to strike him 
first. This he did, upon which the prisoner stabbed him ' 
with a knife, causing his death. A clearer case of murder 
could not be imagined. 

Again, there must be some proportion between the prove- Propor- 
cation, and the resentment. Where the prisoner, who liad tween the 
killed his wife, pleaded in his defence that she had adminis- t/onand 
fcered some medicine to him, which caused a noise in his the resent* 
stomach when empty, he was sentenced to death/ And so meQt ' 
it is laid down by Mr. Russell that 

“The most grievous words of reproach, contemptuous and in-Excessive 
suiting actions or gestures, or trespasses against lands or goods, violence is 
will not free the party killing from the guilt of murder, if upon mur<ler * 
such provocation a deadly weapon was made use of, or an intent to 
kill, or to do some great bodily harm, was otherwise manifested. 

But if no such weapon were used, or intention manifested, and the 
party so provoked give the other a box on the ear, or strike him 
with a stick or other weapon not likely to kill, and kill him un¬ 
luckily and against his intention, it will be only manslaughter.”* 

Hence, where a park-keeper, having found a boy stealing 
wood, tied him to a horse’s tail, and dragged him along the 
park, and the boy died of the injuries he thereby received. 


a I Russ. 585. 
b 3 M. Dig. Ill, § 51. 
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this was held to be murder. So where two soldiers forced 
their way into a public house, when it was closed at night, 
and one killed the landlord who was struggling to get them 
out, this was held to be murder, because the landlord had a 
right to put them out of the housed The same, I conceive, 
ought to have been, the decision in the following Bengal case, 
where the crime was treated as mere manslaughter. 

“A sepoy was convicted of culpable homicide in shooting at a 
mob, and killing a man, in a quarrel occasioned by an attempt of 
the prisoner and another sepoy to press a villager for carrying their 
baggage. Sentence, imprisonment for three years. 

Mahome- The same distinction, arising out of the nature of the 
tan law. wea p 0n llse( j j taken by Mahometan law. 

“Manslaughter, according to Haneefa, is where the perpetrator 
strikes a man with something which is neither a weapon, nor serves 
as such. The two disciples, and Shafei, maintain that if the stroke 
be given*with a large stone, or a club, the act amounts to wilful 
murder. Manslaughter, on the contrary, (according to the two 
disciples) is where a person strikes another with something of a 
nature not likely to produce death, such as a small stick. For as, 
in this case, the property of wilful , in the act, is defective, (inas¬ 
much as the perpetrator here uses an instrument not of a mortal 
kind, the intention being something else than death, viz., instruc¬ 
tion, and so forth) it follows that killing a person with such an 
instrument is merely a semblance of wilful murder;—whereas the 
property of wilful is not defective in case of a man striking another 
with an instrument of a nature to produce instant death, such as a 
great stone ; for here the intention can only he to kill, as well as 
with a scymitar;—this therefore is wilful murder.”*? 

Cases of On the other hand, where the provocation has been very 
extreme violent, killing even with a deadly weapon, has been held to 
^tion* 1 " merel y manslaughter. Where, some provoking words 
being used by a soldier to a woman, she gave him a box on 
the ear, and the soldier immediately gave her a blow with 
the pummel of his sword on the breast, and then ran after 
her, and stabbed her in the back, this was at first deemed 
murder; but it appearing afterwards, that the blow given to 


a Arch. 523. 


b \ M. Dig. 180, § 556. 
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soldier was with an iron patten, and drew a great deal 
of blood, the offence was holden to be only manslaughter. * 

So, where a boy, after fighting with another, ran home bleed¬ 
ing to his father, and the latter immediately took a small 
cudgel, and ran three-quarters of a mile to the place where 
the other boy was, and struck him a single blow of the stick, 
ofcwhich blow the boy afterwards died/ And similarly, where 
the deceased had been forcibly carrying away the prisoner’s 
sister from his house at night, with an apparent intention of 
having criminal connection with her* I presume that in 
this last case the violence was not necessary-to frustrate the 
abduction, for if so it would have been justifiable, and not 
even manslaughter/* 

There is a difference between English and Mohometan Killing an 

° adulterer 

law in regard to that most poignant of all provocations, a 
detected adultery. According to English law, even a sur¬ 
prise in flagrante delicto , only reduces the offence to man¬ 
slaughter.* But according to Mahometan law the killing is 
justifiable, where the parties are found in the very act, or in 
such a situation, as for instance being in bed together, as to 
afford an invincible presumption of guilt./ But it would be 
otherwise if the deceased were slain upon mere suspicion of 
adultery, or after he had ceased to commit the criminal act.0 

The law officers of the N. A. have declared that the same 
rule applied, where the deceased was found in criminal con- 


u Arch. 522. 

b Arch. 523. 

c 1 M. Dig. 166, § 426, and see the two previous placita y and also'Mad. F t 
U, 298 of 1854. 

d See post. Justifiable homicide. 

e Arch, 523. 

/1 M. Dig. 157, § 344—348, 162, § 381, 382, Mad. F. U. 255 of 1851 ; 197 
of 1855. Another case extends the rule so as to include finding the paramour 
in the house of the husband or relative. 1 M. Dig. 161, § 380, but this is clear¬ 
ly opposed to reason and authority. 

g 1 M. Dig. 157, § 342, 161, § 378, 379 ; 162 § 383, 384, Mad. F. U. 95 and 
101 of 1851 : 401 of 1855 
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nection -with the prisoner’s sister,* but a contrary decision 
was given in Madras, where the female was the prisoner’s 
daughter, 6 

Where however the prisoner, though he had surprized the 
deceased in the act of adultery with his wife, had killed him 
with circumstances of great aggravation, the Court of N. A. 
in two cases inflicted a sentence of imprisonments And 
where the deceased had been living in adultery with the 
wife for 13 years, to the knowledge of the prisoner, the same 
Court found him guilty of murder, and sentenced him to 

death, d 

In Bengal cases of this sort are now provided for by Reg. 
IV. of 1822, § 5, which enacts that 

“ The justificatory plea that the person murdered was the mis¬ 
tress or relation of .the prisoner, and detected in criminal inter¬ 
course with another man, or that the murdered man was found in 
criminal intercourse with the prisoner’s mistress or relation, or ge¬ 
nerally speaking, detected in fornication, shall not be upheld in 
bar of capital punishment. 

No similar provision exists in the Madras Code. 

No provocation whatever can render homicide justifiable 
or even excusable, according to English law; the least it 
can amount to is manslaughter./ And the above seem to be 
the only exceptions to the rule by Mahometan law. 

Act must Lastly, in all cases where the plea of provocation is setup, 
mittedun-^ essential to prove that the act was committed under 
der the^ its influence;—not merely, it must be observed, under the 
of the pro- effect of the resentment occasioned by the injury, but in the 
vocation. ] iea £ of blood which renders a man unfit to judge of the 
character of his acts, or their consequences. Even in the 
case of a detected adultery, if the injured husband kill the 
paramour deliberately, and upon revenge, after the fact and 

a 1 M. Dig. 157, § 340, 341. 
b Mad. F. U. 41 of 1855. 
c 1 M. Dig. 158, § 353. 354. 

d 1 M. Dig. 158, § 349, Mad. F. U. 101 of 1851, and see Mad. F. U. 276 of 
1852. 

e Cited, l M. Dig. 133. n, 

/Arch. 522. 
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[cient cooling time, this would undoubtedly be murder. « 


Where the murder was committed with a knife, which the 



prisoner had got after the blow was inflicted upon him by 
the deceased, and they had had some conversation, and 
walked together before the stabbing by the prisoner, Tindal, 

C. J. told the Jury that, 

“The question for them was, whether the wound was given by 
the prisoner while smarting under a provocation so recent and 
so strong, that he might not be considered at the moment the 
master of his own understanding; or whether there had been time 
for the blood to cool, and for reason to resume its seat before the 
wound was given. That in determining this question, the most 
favourable circumstance for the prisoner was the shortness of time 
between the original quarrel, and the stabbing; but, on the other 
hand, the weapon was not at hand when the quarrel took place, 
but was sought for from a distance. Jt would be for them to say 
whether the prisoner had shown thought, contrivance and design, 
in the mode of possessing himself of the weapon, and again replac¬ 
ing it immediately after the blow was struck; for the exercise of 
contrivance and design denoted rather the presence of judgment 
and reason, than of violent and ungovernable passion.”6 

Justifiable Homicide. There are two cases in which 
killing is justifiable; first, when it is done in self-defence; 
secondly, in the discharge of a public duty. 

Self-defence includes all cases in which a party attempts Killing in 
to commit a forcible felony upon the person, Habitation or fence?* 
property of another. Hence in all cases of an attempt to 
commit murder, robbery, burglary, house-breaking in the 
day-time, rape and the like, the assailant may lawfully be 
killed. And not only the person whose interests are in 
danger, but his servants, the members of the family, or other 
strangers who are present at the time, will be justified in 
killing the wrongdoer. 6 * This principle rests partly upon 
necessity, as in all cases of such violent crime, a correspond¬ 
ing degree of violence is probably the only mode of resist¬ 
ing the attack. Partly upon public policy, for a terror to 
evil doers; and hence it is not necessary for the injured per¬ 
son to retreat when attacked, or to desist from violence 


a l Buss. 525. c Arch, 525. 

b l Russ. 526 ; the prisoner was found guilty of murder. 
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when the attack is discontinued; he may pursue his adver¬ 
sary, either for the purpose of thoroughly securing his own 
safety, or to arrest and bring him to justice. If in a con¬ 
flict arising out of such pursuit, the criminal should be kill¬ 
ed, or if he cannot be arrested in any other way than by 
his death, in either case the killing will be justifiable fl 



Mahome- On all these points the Mahometan law is the same, 
tan law. 

“If any person draw a sword upon a Mussulman, he is at liberty 
to kill him in self-defence, because Ihe prophet has said, “He who 
draws a sivord upon a Mussulman renders his blood liable to be 
shed with impunity —Besides it is indispensably requisite that a 
man repel murder from himself; and as in the present instance, 
there is no method of effecting this but by slaying the person, it is 
consequently lawful to do so. If, however, it be possible to effect 
the self-defence without slaying the person it is not lawful to 
slay him. 

“If a person draw a sword upon another, and strike him, and 
then go away, and the person struck, or any other, afterwards kill 
this man, he is liable to retaliation. This is where the striker 
retires in such a way as indicates that he will not strike again. 
For as, upon his so retiring, he no longer continues an assailant, 
and the protection of his blood, which had been forfeited by the 
assault, reverts, retaliation is consequently incurred by killing him.’V 

Only in The rule however only applies to crimes of such a forci- 
forciWe ble anc * heinous character as above stated. No one can jus- 
crimes. tify killing another, because he found his hand in his pocket 
or because he was trespassing upon his grounds, or robbing 
his orchard. And even if one comes to beat another, or to 
take his goods as a trespasser, though the owner may justify 
the beating him so as to make him desist, yet if he kill him 
it will be manslaughter, or even murder, if he has used a 
deadly weapon.** 


Mahome- And so by Mahometan law; 
tan law. . 

“If a person come in the night to a stranger, and carry off his 
goods by theft, and the owner of the goods follow and slay him, 
nothing whatever is incurred, the prophet having said, “ Ye may 
kill in preservation of your property? It is to be observed, how- 

a 1 Russ. 666, 667. And see various cases. 1 M. Dig. 156, 157—159. 
b 4 Hed. 291. d Arch. 525, 526 : I Russ. 668. 

c Ibid. 293. 
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only where the owner cannot recover his property 
but by killing the thief, for if he knew that upon his calling 
out the thief would relinquish the goods, and he notwithstanding 
neglect calling out, and slay him, retaliation is incurred upon him, 
since he in this case slays the person unrighteously.”** 

So also, where the defence is that the party was about to There 
commit such a crime as would justify his death, this must reasonable 
be proved; not indeed so as to establish the feet conclu- ^™ u t ° d e 8 
sively, but so as to prove that the party had such grounds belief, 
for supposing violence was intended, as would warrant a 
rational man in so acting. Where the prisoner was in pos¬ 
session of a room at a tavern, and several persons insisted on 
having it, and turning him out, which he refused to submit 
to, whereupon they drew their swords upon him and his 
companions, and lie then drew his sword, and killed one of 
them; this was held to be justifiable homicide; not that he 
would have been authorized to act so, in maintaining his 
possession of the room, which under those circumstances 
might fairly be questioned ;—but because the facts rendered 
it apparently necessary in self-defence.^ Where, however, a 
servant set to watch in his master’s garden at night, shot a 
person whom he saw going into the hen-roost, it was deci¬ 
ded that he was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual dangers 

Accordingly, in Bengal, the slaying of a robber after he 
had been taken into safe custody was held to be wilful 
murder.** And so, in Bombay— 

“The prisoner killed with a sword a thief he found at night 
stealing his chillies in a field. Held by the S. F. U. that this was 
not a case of justifiable homicide, but of culpable homicide ; it being 
proved that the prisoner’s own life was not in danger, that the 
deceased offered no resistance, and did not even attempt to escape, 
and that the prisoner might have apprehended the deceased without 
resorting to extreme means, which the circumstances of the case 
did not warrant.’’^ 

“It may be further observed that a man cannot, in any case, Self-de¬ 
fence 




a 4 Hed. 293. 
b 1 Russ. 669. 
c Arch. 525. 


d 1 M. Dig. 182, § 577. 
e $ M. Dig. 119, § 109. 
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justify killing another by a pretence of necessity, unless he were 
a'^vroru' wholly without fault in bringing that necessity upon himself; for, 
doer is ff he kill any person in defence of an injury done by himself, he is 
man- guilty of manslaughter at least: ns in the case where a body of 
slaughter, people wrongfully detained a house by force, arid killed one of those 
who attacked it, and endeavoured to set it on fire.”** 

The following curious case may perMps be supported on 
the above principle, though not, I fancy, on the grounds 
stated. 

“The deceased having detected the prisoner in the act of adultery 
with his wife, killed her, and, attacking the prisoner with the same 
weapon, was stabbed to death by the prisoner in self-defence. 
The law officers declared that as the deceased was justified in put¬ 
ting the prisoner to death, the prisoner acted illegally in opposing 
him ; and having shed his blood, was liable to kisas at the demand 
of the heirs. But that if the deceased attacked the prisoner after 
he had ceased to commit the criminal act of adultery kisns would 
be barred, and the prisoner liable to discretionary punishment.*^ 

Resistance Nor does the privilege of justification in self-defence apply, 
of juste w ^ iere resistance is offered to officers of justice, acting in the 
discharge of their duty, or to private persons aiding them. 

“If a man kill an officer of justice, either civil or criminal, such 
as a bailiff, constable, watchman, &c., in the legal execution of his 
duty, or any person acting in aid of him, (whether specially called 
thereto or not) or any private person ,endeavouring to suppress an 
affray, or apprehend a felon, knowing his authority or the intention 
with which he interposes, the law will imply malice, and the offen¬ 
der will be guilty of murder. And the officers and persons acting 
in aid of him, enjoy this privilege and protection, eundo , morando , 
et redeundo; therefore if an officer, on his way to do his duty, be 
opposed and killed, it is murder; or if he arrive at the place, and 
in consequence of opposition retreat, and on liis retreat be killed, it 
is m«rder.”c 


a l Russ. 669. 

b 1 M. Dig. 161, § 378. Even the Mahometan law, I conceive, does not 
justify the killing of an adulterer, so as to make it incumbent on him to sub¬ 
mit to his own death. The husband is not made an executioner, to carry out. 
the vengeance of the law. He is merely excused for an act committed under 
such gross provocation, and he is not excused where the provocation is short 
of finding the parties in the very act. But, quite independent of Mahometan 
law, the prisoner was plainly guilty of manslaughter, as he had brought him¬ 
self into the position out of which the attack naturally arose, 
c Arch. 529. 



“ Three things are to be attended to in matters of this kind ; the 
legality of the deceased’s authority, the legality of the manner in 
which he executed it, and the defendant’s knowledge of that autho¬ 
rity ;'for if an office]* be killed in attempting to execute a writ or 
warrant invalid on the face of it, or against a wrong person, or out 
of the district in which alone it could legally be executed ; or if a 
private person interfere and act in a case where ho has no authority 
by law to do so ; or if the defendant had no knowledge of the 
officer’s business, or of the intention with which, a private person 
interferes, and the officer or private person be killed ; the killing 
will be manslaughter only.”« 

As to the authority to arrest, a distinction is to be Authority 
observed between cases of felony and misdemeanour ; and t0 ancsfc * 
as to the former, between the authority of a Constable and 
of a private person.^ 

In felony, owing to the serious nature of the charge, and Cases of 
the importance of effecting an arrest, where delay might * elon ^ 
frustrate the aims of justice, a warrant is not necessary, nor 
is it necessary that the party making the arrest, should 
have seen the crime committed, But a private person is 
not allowed to act upon mere suspicion as a public officer of 
justice may. 

Hence if a constable, who has reasonable ground to Arrest by 
suspect another of a felony, attempts to arrest him, and is a < ^ 8ta * 
killed in the attempt, this is murder, though the party be 
innocent of the crime charged, and no such crime was in 
fact perpetrated by any one ; because the Constable is, 
ex-officio , not merely permitted, but enjoined by law;, to 
arrest the parties, as well on probable suspicion of felony, as 
in case of felony actually committed.^ 

“ But where private persons use their endeavours to bring felons #y a p r j. 
to justice, some cautions ought to be observed. In the first place, vate per¬ 
il should be ascertained that a felony has actually been committed, son. 

"or that an actual attempt to commit a felony is being made by the 

a Ibid. 

b As the technical distinction between felony and misdemeanour does not 
exist in the Molussil, it may be as well to enumerate the principal eases of 
felony. They are murder,* manslaughter, aggravated wounding, burglary, 
house-breaking, robbery, theft, rape, unnatural offences, arson, coining, 
receiving stolen goods, smuggling, and rescue of persons in custody on a 
charge of felony. Treason is a higher offence than felony, and a fortiori will 
authorise an arrest without warrant, 

c 1 Russ. 595. 
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party arrested : for if that be not the case, no suspicion, however 
well grounded, will bring the person so interposing within the pro¬ 
tection, which the law extends to persons acting with proper autho¬ 
rity. If it is clear that a felony has been committed, the next con¬ 
sideration will be, whether it was committed by the person intended 
to be pursued or arrested ; for supposing a felony to have been 
actually committed, but not by the person arrested or pursued upon 
suspicion, this suspicion, though probably well founded, will not 
bring the person endeavouring to arrest or imprison within the pro¬ 
tection of the law, so far as to excuse him from the guilt of man¬ 
slaughter, if he should kill; or on the other hand to make the kill¬ 
ing of him amount to murdex\ It seems that, in either case, it 
would only be manslaughter ; the one not having used due diligence 
to be apprised of the truth of the fact, the other not having submit¬ 
ted and rendered himself to justice.”** 

But in cases which are not felony, hut mere misde¬ 
meanour. meanours, such as breach of the peace, affrays, common 
assaults, &c., neither a Constable nor any other person can 
arrest without a warrant, unless the fact has been com¬ 
mitted in his sight, or an apprehension is necessary to 
prevent a continuance or renewal of the disturbance. And 
there is no distinction between one kind of misdemeanour 
and another, as between a breach of the peace and fraud* 
but the rule is general, that in all cases of misdemeanour, 
there is no power to apprehend after the offence has 
been committed. As Lord Tenterden, C. J., said on one 
occasion— 

“ In cases of misdemeanour, it is much better that the parties 
should apply to a justice of the peace for a warrant, than take the 
law into their cwn hands, as they are too apt to do, 

These remarks, however, must be taken subject to the 
following express enactments upon the point. 

Authority < Heads of villages are authorized and directed to apprehend all 
of Hoads persons charged with committing crimes, or offences, or breaches of 
of Villages ttie p eace . and all persons accused of injuring the public buildings, 
to arrest. roa( j s ^ and water channels.’ 0 

a 1 Russ. 593. But whatever a Constable may lawfully do, any of the pub¬ 
lic may assist him in doing, if acting under his authority, and in such a case the 
above rules would not apply. “ These distinctions between officers and pri¬ 
vate persons proceed upon the principle of discouraging persons from proceed¬ 
ing to extremities upon their own private suspicion or authority.” Ibid. 594. 
A principle which would not apply in the case put. See 1 Russ. 534. 

b 1 Russ. 598—601. c Reg. XI. of 1816, § 5. 
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* In case of emergency, the head of the village is authorized to 
call upon the inhabitants generally, to assist him in securing 
offenders ; and all the inhabitants of the village are hereby 
required, to co-operate with him on such occasions ; provided that 
no person who is prohibited by the rules of his caste or profession 
from performing such service, shall be compelled so to do/ 

* If heads of villages shall be unable with the persons at their 
command, and the people of their own villages, to apprehend the 
parties accused, they shall have authority to call on the heads of 
neighbouring villages for assistance, and all heads of villages are 
hereby required to afford the most prompt assistance whenever they 
may be called upon by their neighbours so to do.’ a 

* Heads of villages shall apprehend, and send to the police Officer 
of the district, all persons who may be found selling property which 
there may be reasonable ground to suspect has been stolen, and of 
which such persons may not be able to give a satisfactory account/ 

‘ Heads of villages shall also send to the Police Officer, along 
with the persons accused of selling stolen property, such persons as 
may be able to give an account of the circumstances of the case/^ 

‘ If on the proceedings of the head of the village there shall in 
any case appear ground for suspecting any person or persons, who 
may be within his jurisdiction, of having committed the murder, the 
head of the village shall immediately apprehend and send such per¬ 
son or persons to the Police Officer of the district. 

< Village Watchers shall apprehend persons whom they may dis- Village 
cover committing any criminal act or breach of the peace, and carry Watchers, 
them before the head of the village. They shall likewise appre¬ 
hend, and carry before the head of the village, all persons charged 
with committing offences or breaches of the peace, and shall require 
the prosecutor to accompany them/d 

* Upon a complaint being made to a Talisiidar of any murder, 'Xalisildar. 
robbery, house-breaking, theft of a considerable amount, or attend¬ 
ed with aggravating circumstances, setting fire to a house or 

other buildings, counterfeiting the coin, or other heinous offence, he 
shall make such enquires as may be necessary to ascertain whether 
any credit be due to the accusation, and if it shall appear to be 
worthy of credit, he shall immediately make every exertion to 
apprehend the person or persons who may be accused, or to whom 
suspicion may attach of having committed the offence/^ 

c If a prisoner should in his confession, made before a Tabsildar? 
criminate another person, the Tahsildar shall secure such person. 


a Ibid. § 67. 
b Ibid. § 11,01.2,3. 
c Ibid. § Cl. 4. 


d Ibid. § 21. 
e Ibid. § 27, Cl. 1. 
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and provided the accusation be corroborated by any persons who 
may appear, or bo brought by summons, before the Tahsildar, he 
shall forward such accused person to the Criminal Judge, together 
with the witnesses and his proceedings in the case, as is directed in 
the preceding Section. 

Arrest out «Tahsildars, and the Officers acting under them, shall have 
ofjurisdic- authority to pursue offenders into whatever district or zillah, they 
tlon ' may fly, and to require the Officers of Police in such district or 
zillah and if necessary the inhabitants in general, to assist them in 
securing the offenders ; and such Police Officers and inhabitants 
shall immediately afford the required assistance. Tahsildars and 
other Police Officers, apprehending persons within a different zillah 
from that to which they belong, on a warrant from a Magistrate, or 
in consequence of a pursuit, on a hue and cry, raised against such 
persons, shall bring them before the Magistrate of the zillah, in 
which they may be apprehended, and report the cause of the seizure 
of such persons. If such persons shall be apprehended under a 
warrant issued by the Magistrate of another zillah, and the Magis¬ 
trate of the zillah in which they may be apprehended, shall be 
satisfied of the identity of such persons with those intended by the 
warrant, he shall affix his signature to such warrant, which shall be 
a sufficient authority for the Police Officers to convey the offenders 
from the zillah in which they may be apprehended, to the Magis¬ 
trate in whose jurisdiction the offence may have been committed. 
But if the persons apprehended, and brought before such Magis¬ 
trate, shall appear not to be those intended by the warrant, he shall 
forthwith cause them to be released/ 

* If the parties shall be apprehended without a warrant, on infor¬ 
mation given to the Police Officers, or on hue and cry, the Magis¬ 
trate, within whose jurisdiction they may he apprehended, shall 
investigate the case, and if he shall be satisfied that there is suffici¬ 
ent cause for bringing the parties before the Magistrate in whose 
jurisdiction it may be alleged that they have committed offences, he 
shall forward them with a letter to such Magistrate ; but if the 
Magistrate shall be satisfied that the alleged offence or offences 
have not been committed, or that there is no ground to suspect the 
persons apprehended to have been concerned in committing such 
offence or offences, he shall forthwith cause them to be discharged. 

Stolen 6 Where Tahsildars may have credible information of stolen pro¬ 
property. perty being concealed, and there may be reason to apprehend that 
it will be made away with, unless prompt measures be taken to 
secure it, they shall cause search to be made, and the property, if 
found, to be secured and forwarded with the offender to the Magis¬ 
trate. If the place of concealment be a dwelling house, the search 
shall be made only between sun-rise and sun-set. 

a Ibid. § 28. b Ibid, § 35. c Ibid. § 37. 
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* All persons are authorized and directed to secure strangers, or 
suspicious persons, who may be found offering property for sale, or 
in pawn at a price evidently below its real value, or removing pro¬ 
perty under suspicious circumstances at an unseasonable hour of 
the night, and to bring them with the least possible delay before 
the Police Officer of the jurisdiction in which the offence may be 
committed.^ 

When the writ or warrant, upon which an arrest takes Writ legal, 
place, is upon its face legal, it is no matter that all the vious P pro- 
previous proceedings have been irregular. Because the 
officer, to whom it is directed, must, at his peril, pay obedi¬ 
ence to it; and therefore in the case of an escape warrant, 
the person executing it was held, to be under the special 
protection of the law, though the warrant had been obtained 
by gross imposition on the Magistrate, and by false infor¬ 
mation as to the matters suggested in iU J 

“ So, though the warrant of a justice of peace be not in strictness 
lawful, as if it do not express the cause with sufficient particularity ; 
yet, if the matter be within his jurisdiction, the killing of the officer 
executing the warrant will be murder ; for it is not in the power of 
the officer to dispute the validity of the warrant, if it be under the 
seal of the justice.”? 

But it is of the essence of a warrant, that it should be so 
framed as that the officer should know whom he is to take* 
and that the party upon whom it is executed should know 
whether he is bound to submit to it. And therefore where 
no offence is stated, the warrant will be utterly void, as it 
shews no good reason for the arrest; and so it will be, 
where a blank is left for the name, or a wrong name is 
hiserted; for then there will be nothing to lead the party 
to surrender. If a death occurs in such a case, it will be 
only manslaughter. But where the facts of the case would 
have warranted an arrest without a warrant, it will be 
murder, for the officer cannot be put in a worse position by 
bearing an invalid authority, than if he had none at all.d 

Where the authority to arrest is sufficient, but the arrest j jegal 
is executed in an illegal manner, resistance resulting in authority 

o C' GXGCUtfU 

death will only amount to manslaughter. For instance, in illegally. 
a Ibid, § 4.°». c Ibid. 

b l Russ. 617. d 1 Kuss. 618—620. And See n. g. 
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civil suits a writ of execution does not authorise the officer 
to break into the house, if closed against him ; and even in 
cases of felony, it is said, that breaking open doors, without 
a warrant cannot be justified; or must at least be considered 
as done at the peril of proving - the party, so apprehended on 
suspicion, to be guilty. And, in all cases, there must be a 
previous notification of the business, and a demand to enter 
on one hand, and a refusal on the other, before doors can be 
broken open." So, in Bengal - 

“ Resistance offered by a farmer and others to prevent persons 
leo-ally authorized to distrain his effects, was held to be a criminal 
act, and punishable by imprisonment, notwithstanding that the 
distress may have been levied in an irregular manner.”^ 

Lastly— 

« When any officer is in the legal execution of his duty, or a pri¬ 
vate person is endeavouring to suppress an affray, or to apprehend 
a felon, and is resisted and killed ; if it appear that the slayer knew 
the officer’s business, or the intent of the private person, either 
expressly from the deceased, or impliedly from circumstances, the 
killing is murder ; if it appear that he was ignorant in this respect, 
it is manslaughter only.”® 

The mere showing by a Constable of his staff of office is 
sufficient, as an intimation of bis character, But where a 
bailiff rushed into a gentleman’s bed-chamber early in the 
morning, without giving the slightest intimation of his 
business, and the gentleman, not knowing him, wounded 
him with his sword in the impulse of the moment, and killed 
him, this was held to be merely manslaughter.^ 

It will have been observed that in none of these cases of 


i*esistance to lawful authority is the offence reduced below 


manslaughter. 


Homicide will be justified on the ground of public duty 
in tire following cases. 

a 1 Russ 628—630. The rule as to breaking open doors, only applies to 
the outward door or window. If these are found open, or opened to him from 
within, he may then break open any inward door, if he find that necessary to 
execute his process. Ibid. 

b 1 M. Big. 178, § 541. ® Arch. 533. 


d Ibid. 
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1. Where the act consists in the execution of a criminal, ®* e a c $j? n 
by the officer whose duty it is to carry out the sentence, minal. 
But of course, no one but the lawful officer would be justi¬ 
fied, nor can he maintain bis act unless it is in strict con¬ 
formity with the judgment passed. It a man is sentenced 

to be hung, the executioner has no right to behead him * 

2. Kesistance to a legal arrest will always justify the^sUtance 
death of the party resisting, where the authority of the law 

can be maintained in no other way. 

“ So that in all cases, whether civil or criminal, where persons 
having authority to arrest or imprison, and using the proper means 
for that purpose, are resisted in so doing, they may repel force by 
force, and need not give back ; and if the party making resistance 
is unavoidably killed in the struggle, this homicide is justifiable.’ ^ 

And the same necessary violence, which may be employed ^escape 
by an officer in making an arrest, will be justifiable on the 
part of gaolers, or others, resisting a forcible attempt to 
escape from their custody. 0 

Precisely the same protection is extended to private 
persons, aiding public officers, or effecting an arrest of their 
own accord, under circumstances which justify them in so 
doing. And here it is necessary to bear in mind the 
remarks previously made/* as to the powers and duty of 
Constables ancl private individuals in such cases. 

“ In order to justify an officer or private person in these cases it Arrest 
is necessary that they should, at the time, be in the act of legally mus t be 
executing a duty imposed upon them by law, and under such |ir- legal, 
cumstances, that if the officer or private person were killed, it would 
have been murder. For if the circumstances of the case were such, 
that it would have been manslaughter only to kill the officer or 
private person, it will be manslaughter at least in the officer or pri¬ 
vate person to kill the party resisting.”* 

The rule which always allows a person legally executing Different 
an arrest, to proceed even to death, if resisted, does not apply 
with the same universality where the party, instead of 

a 1 Russ. 665, 547 
b 1 Russ. 665. 

C Arch 534 


d Ante pp. 104,-106. 
e Arch. 534, 




TAIN ISTffy. 



resisting, merely flies to avoid arrest There the course to 
be pursued by the officer depends on the nature of the 
proceeding. 


“ If the offence with which the man was charged were a treason 
or felony, or a dangerous wound given, and he flies, and cannot 
otherwise be apprehended, the homicide is justifiable ; but if 
charged with a breach of the peace, or other misdemeanour only, or 
if the arrest were intended in a civil suit, the killing in these cases 
will be murder ; unless, indeed, the homicide were occasioned by 
means not likely or intended to kill, such as tripping up his heels, 
giving him a blow of an ordinary cudgel, or other weapon not likely 
to kill, or the like ; in which case the homicide, at most, would be 
manslaughter only.”a 

In such a case, I conceive, the question for the Court 
would be; whether the means employed to stop the fugitive, 
were such as an ordinarily prudent man would make use of 
who had no intention of doing* any serious injury. Suppose 
a peon, who was after a runaway debtor, were to run him 
through the back with his sword, this would be clearly 
murder. If he struck him a blow on the head with his staff* 
from which in the great majority of cases no serious injury 
would arise, this would be only manslaughter; but if he 
tripped up his heels, and the man pitched on a stone, and 
died of the concussion, this would be merely homicide by 
misadventure, as the act was perfectly lawful in itself, and 
the result could not have been foreseen. 

Cases of 3. No officer is justified in arresting without warrant 
not those who have been concerned in a riot, which is all over. 
Still less would he be authorized in killing those who resist 
such an arrest. But it is different where a riot, or rebellious 
assembly is actually going on. There— 

“ The peace officers and their assistants, endeavouring to disperse 
the mob, are justified in proceeding to the last extremities, in case 
the riot cannot otherwise be suppressed. And it has been said, 
that perhaps the killing of dangerous rioters may be justified by any 
private persons who cannot otherwise suppress them, or defend 
themselves from them, inasmuch as every private person seems to be 
authorized by the law to arm himself for tbe preservation of the 
peace. 


a Arch. 534. 


b 1 Kuss. 667. 
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The latter part of the above quotation seems to be word¬ 
ed with rather excessive caution. That a private person 
may kill a dangerous rioter in self-defence, that is, where 
his life or property is in danger, is self-evident. On the 
other hand, the mere fact of a riot existing would not, per 
se, justify a man in picking off the ring-leaders with an En¬ 
field rifle. But if a private individual were to join the law¬ 
ful authorities in putting down a riot, or were to act of 
himself, in the absence of all authorities, the only question 
would seem to be, whether the nature of the riot rendered 
its suppression essential. If so, it is too late to count the 
cost. 

Excusable Homicide. —The distinction between justifia- Definition 
ble and excusable homicide is, that in the former case the ^[^homi- 
party shows that the act was such as he was authorised tocide. 
do; in the latter, his defence is, that while doing something 
in itself innocent, he was betrayed into doing something 
which he had not contemplated. This includes all cases of 
accident and misadventure. 

“The Sessions Courts shall not adjudge any punishment in any Accidental 
such case of accidental homicide, although the dcyut should be de- killing, 
dared to be payable under the Mahometan law, if the homicide 
shall dearly appear to have been committed by misadventure, in 
the prosecution of a lawful act, and without any malignant inten¬ 
tion.’^ 

The Mahometan law is stated as follows. 

“ The error which occasions Katl Khota, or homicide by misad- Mahome- 
venture, is of two kinds. I. Error in the intention. II. Error in tan law. 
the act. Error in the act is where a person intends a particular 
act, and another act is thereby occasioned—as where, for instance, 
a person shoots an arrow at a mark, and it hits a man. Error in 
the intention, on the other hand, is where the mistake exists, not 
in the act, but with respect to the subject;—as where, for instance, 
a person shoots an arrow at a man, supposing him to be game; or 
at. a Mussulman, under the supposition of his being an infidel;—for 
here the person who shoots intends to hit the object, but errs in his 
intention, as not knowing what that object is.” 

“ Homicide by misadventure .does not bear the criminality of 
wilful bloodshed. Still, however, it is not altogether exempted 
from criminality; for as the slayer neglected caution, and acted 
hastily in shooting his arrow, he is criminal so far as having neg- 
a Beg. I, of 1818, § 4. Cl. 4, and see 1 M. Dig. 122, § 49, 51. 
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lected caution. Besides if the act were not criminal, expiation 
would not have been ordered, as expiation is ordaiued in atonement 
for crimes.” 


“ If a person strike at any part of another, with intention to 
wound him, and hit another part, and the person struck die in conse¬ 
quence of the wound, retaliation is incurred; because this is not 
homicide by misadventure; for here the blood-shed is a conse¬ 
quence of an intention against a certain part; and all the parts of 
the body are as a single subject.”* 

In the above extracts it will be observed that three cases 
are put; those in which the act is perfectly innocent, those 
in which it is criminal in a minor degree, and those in 
which it is criminal in the highest. 

Act in- The only case of misadventure, which completely excuses 
irius^be blame, is where the act intended to be done was in it-, 
innocent self innocent, and was done with due caution. If a man is 
a tiously" driving his horses with proper care, and they take fright, 
done. run away, and kill some one, this is excusable homicide— 
but we have seen before 6 that if he had lost control over 
them, in consequence of having urged them on improperly, 
this would be manslaughter; and if he had deliberately 
galloped them into a crowd, it would be murder.* 

Death “ Where a parent is moderately correcting his child, a master his 
caused by servant or scholar, or an officer punishing a criminal, and he hap- 
correc- p eng to 0CCa , 8 i 0 n his death, it is only misadventure but if lie ex- 
tlon * ceeds the bounds of moderation, either in the manner, the. instru¬ 
ment, or the quantity of punishment, and death ensues, it is man¬ 
slaughter at the least, and in some cases, according to the circum¬ 
stances, murder. Where a master struck his servant with one of 
his clogs, because he had not cleaned them, and death unfortunate¬ 
ly ensued ; it was holden to be manslaughter only, because the clog 
was very unlikely to cause death, and the master consequently 
could not have had the intention of taking away the servant’s life 
by hitting him with it. But where a master corrected his servant 
with an iron bar, and a schoolmaster stamped on his seholar’»*belly, 
so that each of the sufferers died; these were justly held to be 
murders ; because the correction being excessive, and such' as could 
not but proceed from a bad heart, it was equivalent to a deliberate 
act of killing,”*? 

a 4 Hed. 276. b Ante. p.*93. c Ante. p. 84, 92. 

d I doubt this position as to the servant, for in the ordinary case of menial 
servants there is no right of personal chastisement. It would be different 
with regard to a sailor or soldier, or an apprentice; see as to the latter, Act 
XIX of 1850, § 14. 
e Arch. 524, 
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It may be laid down as a general rule, that where the act 
intended would have been manslaughter, or murder, the act 
unintentionally done will bear the same character. As for 
instance, the case put in a former part, of intending to kill 
A. and killing B. by mistake.* 

Assault and Battery. —An assault is an attempt to Definition 
commit a forcible crime against the person of another. Mere 
words can never amount to an assault, but any acts or ges¬ 
tures, which indicate such an attempt, with a present possi¬ 
bility of carrying out the intention, are sufficient. Striking 
at another with a stick, or the hand, though the blow does 
not reach his person; throwing anything at him, though it 
miss its aim; presenting a loaded gun, within the distance 
to which it will carry, are all assaults. But threatening to 
strike another, at such a distance that he cannot by possibi¬ 
lity reach him, is not. Nor is the administering a deleteri¬ 
ous drug an assault, though it was once ruled otherwise. 6 

A battery is an assault fully completed. No violence is 
necessary, if the proceeding is in itself of a hostile, or in¬ 
sulting character. 

“ To beat, in the legal acceptation of the word, means not mere¬ 
ly to strike forcibly with the hand, a stick, or the like, but includes 
every touching or laying hold (however trifling) of another’s person 
or clothes, in an angry, revengeful, rude or insolent manner: as for 
instance, thrusting or pushing him in anger; holding him by the 
arm; spitting in his face ; jostling him out of the way; striking a 
horse upon which he is riding, whereby he is thrown, &c.”r 

A wounding, is where the violence is so great as to draw 

blood.d 




Wherever a killing is justifiable or excusable, a fortiori when an 
will an assault or battery be so. As for instance, when 
done by misadventure, or in the proper and moderate correc¬ 
tion of a child or apprentice, 6 or the due punishment of a 


a Ante. p. 91. 0 Arch. 543. c Arch. 543. 

d Arch. 544. e See Act XIX of 1850, § 14. 
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criminal by the authorized officer,# or in resistance to ag¬ 
gression upon person or property, or in the discharge of any 
public duty. 6 It will also be justifiable in many cases where 
a killing would not be, as for instance, where the defendant 
has been attacked in a manner which does not endanger his 
life or limb, he may not stab his adversary with a knife, but 
he may knock him down, if he is able. And so in resist¬ 
ance to any trespass, provided he use no more than the de¬ 
gree of force necessary to accomplish his objects 

When ex- Where the assault has been much more violent than the 
cessive. C j rcum ^ ances warranted, provocation or illegal treatment 
will be no excuse, but the courts will take it into considera¬ 
tion in allotting the punishment d 

“A Jemadar of a battalion, eight sepoys and a peon, having 
been convicted by the law officer of assaulting the dwelling house 
of a Zemindar, wounding him and another with musket balls, and 
severely beating a third person with clubs, the Circuit Judge con¬ 
curred in the conviction, but referred the trial to the N. A., on a 
doubt whether the sepoys were not justified, they having acted 
under the orders of the Jemadar, their superior officer, The court 
returned the proceedings, informing the Judge, that though the fact 
noted might operate in mitigation of punishment, it could not justi¬ 


fy a gross infraction of the peace where the criminality was obvi¬ 
ous. 


Trivial as- ‘In cases of a trivial nature, such as abusive language and in- 
saults. considerable assaults or affrays, heads of villages shall have autho¬ 
rity, on a verbal examination, either to dismiss the parties, or if the 
offence charged shall be proved to have been committed by the per¬ 
sons accused of it, and shall appear deserving of punishment, to 
confine the offending parties in the village Choultry for a time not 
exceeding twelve hours; or if the offending parties shall be of any 
of the lower castes of the people, on whom it may not he improper 
to inflict so degrading a punishment, to order them to be put in the 
stocks for a time not exceeding six hours/ 

Heads of ‘ Heads of villages shall report to the Police Officer of the dis- 
villages. triet all cases in which they shall have exercised the power of pun¬ 
ishment granted to them by the first clause of this Section, but it 
shall not be necessary for them to report the cases in which they 
may dismiss parties// 


a Arch. 544. 
b Arch. 545. 
c Ibid. 


d 1 M. Dig. 125, § 76. 3 M. Dig. 117, § 90. 
e 1 M. Dig. 125, § 75. 

/ Keg. IX of 1816, § 10. 
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‘Where complaints of offences of a trivial nature, such as are spe¬ 
cified in Section X. of this Regulation, may be preferred to a Tah- 
sildar in the first instance, he shall enquire into the same, and if 
the offence be proved, he shall have authority to punish the offen¬ 
der by imposing on him a fine not exceeding three Rupees—which 
he may commute to imprisonment not exceeding 3 days without 
labor or if he shall be of any of the lower castes of people, by 
putting him in the stocks for a time not exceeding 6 hours/ 

‘The Tahsildars shall keep Registers of punishments, as pre¬ 
scribed in Section XIV. of this regulation, to be forwarded 
monthly to the Magistrate.^ 

‘The Magistrates are empowered to hear and determine without 
reference to any authority, all complaints or prosecutions brought 
before them for petty offences, such as abusive language, calumny, 
inconsiderable assaults or affrays, and to punish the offender when 
convicted, by committing him to prison in the Zillah Jail, or Village 
Choultry, as to them may seem proper, for a term not exceeding 
fifteen days, or by imposing a fine upon him: but the fine is in no 
case to exceed the sum of fifty Rupees, unless the offender be a 
zemindar, independent talookdar, or other actual proprietor of land 
paying an annual revenue to Government of more than ten thou¬ 
sand Rupees, or a proprietor of ayrna land paying a quit revenue 
to Government exceeding five hundred Rupees per annum, or of 
Lakheraj land, the annual produce of which may be above one 
thousand Rupees; in which cases such offender shall be liable to a 
fine not exceeding two hundred Rupees. The Magistrate is to fix 
the amount of the fine under the limitations prescribed, upon a 
due consideration of the nature of the case and the situation and 
circumstances in life of the offender.? 

The Criminal Judges, or Magistrates^ are authorised in 
all cases of conviction, where the penalties authorised by the 
section last quoted 

‘May appear insufficient, or to which the rules referred to may 
not be expressly applicable, and for which a more severe punish¬ 
ment than six months’ imprisonment with 150 lashes, or a fine of 
two hundred Rupees may not have been especially prescribed—in 
which case the prisoner, if there appear grounds for it, must be 
brought to trial before the Session Court—to pass sentence of im¬ 
prisonment, not exceeding six months, with corporal punishment not 
exceeding 150 lashes with a cat-of-nine tails, in cases of theft; or 
in other cases, with a fine not exceeding two hundred Rupees, 

a See Reg. IV. of 1821, § 5, Cl. 1 Reg. 13 of 1832, § 5, Cl. 2. 
b Reg. XI. of 1816, § 33. 
c Reg. IX. of 1816, § 32. 
d Act. VII. of 1843, § 54. 
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commutable, if not paid, to a further period of imprisonment not 
exceeding six months, so that the entire period of imprisonment 
under the sentence of a Criminal Judge, or Magistrate shall in no 
instance exceed one year.** 


Dangerous Where the wound is of a dangerous character, tlie proper 
wounds. ’ * i i*n *i_- 


course is to defer the trial for a reasonable period, till it may 
be judged whether the w r ounded man is likely to recover. 
If he dies, the prisoner should then be indicted for murder.* 


False Imprisonment. 

Definition “Every confinement of the person is an imprisonment, whether 

of false j n a common prison, or in a private house, or even by forcibly 

imprison- detaining one in the public streets. But merely preventing a man 
men . £ rorn proceeding along a particular way, when he may go where he 
desires without going along it, is not an imprisonment .**c 

“All the prosecutor has to prove is the imprisonment. It is for 
the defendant to show that he was justified in what he did, and 
that the imprisonment was lawful.”** 


The circumstances which justify an arrest have been dis¬ 
cussed in a previous passage 6 to which the reader is referred. 
It must be remembered that the act for the protection of 
by Magis- indicia! officers,/ only protects them against Civil Suits. 

And it seems that a criminal prosecution against a Provin¬ 
cial Magistrate will be entertained by the Supreme Court..? 


Acts done 


Definition Abduction. —This offence consists in unlawfully taking 


ilon UC ' or causing to be taken, any unmarried girl, out of the pos¬ 


session and against the will of her lather or mother, or of 
any other person having the lawful care or charge of her. 
Within the jurisdiction of the Supreme Court it is a mis¬ 
demeanor hy statute/ and only applies to the case of girls 
under sixteen. It is stated by Mr. Baynes* as being also an 
offence in the Mofussil, and punishable by the Sessions 
Court with imprisonment, not exceeding seven years, and 
stripes not exceeding 195. 

a Beg. X. of 1816, § 7. / Act XVIII. of 1850. 

4 Mad. F. U. 381 of 1855. </ 1 M. Dig. 252, § 2 a. 

c Arcli. 575. * 9 Geo. IV. c. 74, § 68. 

<1 Ibid. « Cr. L. i. 

e Ante. p. 105—109. 
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been ob¬ 
tained. 


The early age at which girls are married in this country Must be 
renders the above an offence not likely very frequently to consent of 
occur. The essence of the offence consists in unlawfully parents, 
depriving the parents of their right to the custody of their 
child; therefore the taking need not be by force, and the 
consent of the girl herself is immaterial. And even where 
it appeared that the defendant’s intentions were strictly 
honourable, and that he had resorted to no other contrivan¬ 
ces than the ordinary acts of an accomplished lover, his plea 
was held equally unavailing® 

Where the consent of the parent, &c., has been obtained Cases 
by false and fraudulent representations, the crime is consi- * 

dered complete. For fraud and violence are always ranked 
side by side by the law.* It is doubtful however, whether 
any offence is committed, where the consent of the tempo¬ 
rary guardian has been obtained, but not that of the parents. 

A similar doubt has been suggested as to the effect of a 
withdrawal by the parent of a consent, once given.* I should 
conceive that in each case the question is, whether the party 
knew, or had reason to suspect, that his act, when committed , 
was opposed to the will of the parents. If parents choose 
to leave their child apparently under the control of another, 
they primd facie authorise every thing allowed by that 
other, unless the purpose of the control is clearly a limited 
one. The sanction of a relation, with whom the girl was 
residing, might fairly be deemed sufficient; that of a school¬ 
mistress, probably not. In no case could the withdrawal of 
a consent, once given by the parent, be the foundation of a 
criminal charge, unless communicated to the defendant, or 
in some way brought to his knowledge. 

* * Rape. —The offence of carnally knowing a woman, by Definition 
violence and against her consent, as it is the greatest injury ° 
which can be done to her, has always been looked on by 
legislators as an offence of the deepest dye. By the English 
law it is punishable with death/* and so it is by the Maho- 

a Arch. 582, c. Arch. 582. 

b Arch. 581. See Ante. p. 50. d 9 Geo. IV c. 74 § €4. 
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metan law, but, according* to Mr. Baynes, the most severe 
punishment for which a precedent can be found in India, is 
transportation for life.* 1 

Under the English law, as it formerly existed, not only 
penetration of the person of the female/' but also proof of an 
actual emissio seminis, was required. Hence arose a failure 
of justice in many cases, and most unseemly and disgusting 
evidence in all. This was altered by an enactment 6 ’ to the 
effect that in all this class of cases, the carnal knowledge 
shall be deemed complete upon proof of penetration only. 
And so it has been held in Bengali 

The essence of the offence consists in its being against the 
female’s will. In general, proof of violence is offered, as 
evidenced by wounds on her person, or on that of the ra¬ 
vish er, showing resistance. But it is equally rape, where 
the woman yields through terror, or where resistance has 
first been made impossible, as by administering stupifying 
drugs. Nor is it any excuse that she consented at firstf if 
the offence was afterwards committed against her will, or 
that she consented after the fact. 6 

A husband cannot commit a rape upon his own wife, as 
the law gives him a right to the possession of her person, 
whether with or without her will. But he may be convic¬ 
ted for aiding and abetting in a rape committed upon her by 
another, a very disgusting instance of which occurred in the 
case of Lord Audley. Nor can it be set up as any defence, 
that the woman was a common prostitute, or even that she 
was the concubine of the prisoner, if not legally united to 
him; for, however vicious her course of life, she is still en¬ 
titled to the protection of the law, and may try to be vir¬ 
tuous, whenever she chooses./ 

It was once doubted whether it was rape to have carnal 
knowledge of a woman, by inducing her to believe that her 
a Baynes Cr. L. XXVIII. 

6 res in re, which of course is still necessary. 
c Extended to the Supreme Courts by 9 Geo. IV. c. 74, § 66. 
d 1 M. Dig, 176, § 516. 

e Arch. 585. f Arch. 585. 
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husband was the person with her. It has however been fre¬ 
quently decided that it only amounts to an assault, as there 
is every difference between the brutal violence, which per¬ 
sists notwithstanding every opposition, and an attempt of 
this nature, which possibly might be abandoned, if the trick 
were found out. But where the prisoner, who was a medi¬ 
cal man, had connection with a girl whom he was attending, 
and the jury found that she was ignorant of the nature of 
the defendant’s act, and made no resistance, solely from a 
bond fide belief that the defendant was (as he represented) 
treating her medically, with a view to her cure, he was con¬ 
victed of the assault for which he was indicted, and the 
Court seemed to think that he might have been charged 
with rape.** 

In the case of females of tender years, even consent will Consent of 
not remove the offence, as they cannot be aware of the na- material, 
ture of the act Accordingly in two cases, where the girls 
were respectively of the age of eight and nine years, the Ben¬ 
gal and Bombay Courts refused to accept the plea. 6 Probably 
ten would be adopted as the lowest consenting age, on the 
analogy of the English Act 

The Court of F. U. at Madras has ruled,— 

“That all cases of conviction of the offence of ‘carnally know¬ 
ing a child of tender years/ should be treated as cases of rape, (it 
being immaterial whether the offence was committed with or with¬ 
out the consent of the female,) and referred for the final sentence of 
the Court of F. U. under the provisions of Cl. 3, Sect. III. Reg. I. 
of 1818.”* 

By the English law, as mentioned in an early chapter, Pre ^^P- 
there is an invincible presumption as to the impossibility of against 
a rape being committed by a boy under fourteen,Here, Puberty, 
probably, an earlier date would be fixed. Where a boy, only 
ten years old, was convicted by the Futwa, of rape upon a 

a Arch. 586. 

b 1 M. Dig. 175, § 511. 3 M. Dig. 1'28, § 184. In the Supreme Courts the 
case is expressly provided for by 9 Geo. IV. c. 74, § 65, which makes it a 
felony to have connection with a girl under eight years, and a misdemeanour 
where she is between eight and ten. 

c Mad. F.‘ U. 265 of 1852. 
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girl only three years old, the Court of N. A. viewed it as an 
attempt only, and punished it, as a misdemeanour, with one 
years imprisonments He may, however, he convicted of 
aiding and abetting in a rape by others.^* 

In the majority of cases, the only direct evidence of the 
rape, is that of the prosecutrix herself. Where this breaks 
down, or cannot be obtained, as where the female was too 
young to be sworn, where she was deaf and dumb and could 
not have an oath administered to her, c there is nothing for 
it but to acquit. Her evidence should always be received, 
not with distrust, but with caution, remembering that the 
charge is one easy to make and hard to refute. The first 
thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connec¬ 
tion took place. Upon this point it is most important to 
have the evidence of a Medical man, as to the state of the 
parts*? In India such evidence is often unattainable, but it 
would certainly be a suspicions circumstance, if no female re¬ 
lation were produced to testify to marks of injury or the 
like. The next tiling is to see, whether the connection, if it 
took place, was against her will. For this puipose all the 
surrounding circumstances should be carefully sifted. The 
character of the prosecutrix; her intimacy with the prisoner, 
and the amount of familiarity which she had formerly per¬ 
mitted him to indulge in; the place, in which the act took 
place, as showing that she might have obtained assistance; 
the distance at which other persons were passing by; any 
screams or cries, which were heard; her conduct, immediate¬ 
ly after the outrage, and her appearance, and so forth .d 

There is one point, as to which the rules of evidence seem 
hardly satisfactory. It is as to the extent to which com¬ 
plaints made by the prosecutrix are admissible. The mere r 
tact that she made a complaint of some outrage having been 
committed, is not only admissible, but always enquired after. 



a 1 M. Dig. 176, § 513. 
b Arch. 5$5. 


c 1 M. Dig. 175, § 510—512. 
d See Arch. 586, 
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it would, in most cases, be difficult to believe a charge 
of this nature, if the woman came calmly home, and told 
no one about it. 

“In no case, however, can the particulars of the complaints be 
disclosed by witnesses for the crown, either as original or confirma¬ 
tory evidence, but the details of the statement can only be elicited 
by the prisoner’s counsel on cross examination. It is difficult to 
see upon what principle this rule is founded.*-where the complaint 
is offered as confirmatory evidence; because if witnesses were al¬ 
lowed to relate all that the prosecutrix had said in making her 
original complaint, such evidence would furnish the best test of the 
accuracy of her recollection, when she was sworn to describe the 
same circumstances at the trial . n b 

We have seen that the badness of a woman’s character is Evidence 
no excuse for violating her. It is however a very important d ® f r ^ r 
element in deciding whether she was violated, or whether 
she voluntarily consented to the act. Hence the prisoner 
may always adduce evidence of her notorious want of chas¬ 
tity, or of her having had illicit intercourse with himself, or 
with other men; but it would seem that evidence of such 
particular facts cannot be gi^en, unless the prosecutrix has 
been cross examined upon the point. Because in fairness to 
her, she ought to be allowed to deny the accusation, if false, 
or to explain any circumstances of suspicions 

Sodomy. This offence, like that of rape, is punishable Sodomy, 
with death by English law/* though practically the sentence 
is not inflicted. The highest punishment for which a pre¬ 
cedent can he found, in the Mofussil Courts, is transportation 
for life.* According to Mahometan law it is classed with 
the crime of whoredom, and punishable in the same manner./ 

No reference need be made, unless the Judge is of opinion 
that Tasheer should form part of the sentence.# 

a Which includes the name of the person accused. Arch. 586. 
b 1 Taylor, 374. 

c Arch. 586. Where it is necessary to acquit the prisoner of rape, he 
cannot be convicted of adultery, 1 M. Dig. 176, § 518 and 519 ; but he may 
of an assault with intent to rape, Mad. F. U. 261 of 1851. 
d 9 Geo. IV. c. 74. § 63. /I M. Dig. 180, § 558,559. 

e Baynes, Cr. L. xxxiii. 9 1 M. Dig. 180, § 560, 561. 
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Evidence. “The evidence is the same as in rape, and, as in that case, 
penetration alone is sufficient to constitute the offence. There are, 
however, two exceptions. First, that it is not necessary to prove 
the offence to have been committed against the consent of the pex*- 
son, upon whom it was perpetrated ; and secondly, both agent and 
patient (if consenting) are equally guilty.” 0 

If committed on a boy or girl of tender years, it is a 
felony in the agent only. If by a boy of tender years, in 
the patient only.& 


a Arch, 590. 


b Ibid. 



BOOK III. 


OFFENCES OF A PUBLIC NATURE. 


CHAPTER I. 

OFFENCES AGAINST TIIE QUEEN AND HER GOVERNMENT. 

1. Treason. 5. Post office. 

2. Inciting to Mutiny. 6. Arms and Ammunition. 

3. Unlawful attempts to alter the Law. 7. Badges. 

4. Coining. 

Treason. —The crime of high treason, as authoritatively Treason, 
declared by parliament in the reign of Edward III« contains 
many items which no one in India has any chance of com¬ 
mitting; such as, compassing the death of the Queen or her 
eldest son and heir; violating the king's companion, or his 
eldest daughter unmarried, &c. For all practical purposes we 
may take the statement in the first two Sections of Act XI. 
of 1857, as sufficiently exhaustive. 

* All persons owing allegiance to the British Government who, 
after the passing of this Act, shall rebel, or wage war against the 
Queen or the Government of the East India Company, or shall 
attempt to wage such war, or shall instigate or abet any such 
rebellion, or the waging of such war, or shall conspire so to rebel 
or to wage war, shall be liable, upon conviction, to the punishment 
of death, or to the punishment of transportation for life, or of 
imprisonment with hard labour for any term not exceeding fourteen 


a 25 Ed. Ill St. 5. c. 2. 
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years ; and shall also forfeit all their property and effects of every 
description. Provided that nothing contained in this Section shall 
extend to any place subject to Regulation XIV. of 1827 of the 
Bombay Code.’ 


Harbour- ‘ All persons who shall knowingly harbour or conceal any person 
ingor con- ^ho shall have been guilty of any of the offences mentioned in the 
cealing. proceeding Section shall be liable to imprisonment, with or without 
hard labor, for any term not exceeding seven years, and shall also 
be liable to fine.’** 


Trial by 
commis¬ 
sion. 


Persons charged with this offence may be tried either by 
the ordinary tribunals or by a commission, as provided by 
Act V. of 1841, § 1, 2. 

‘The Courts convened under such commissions are to try the 
prisoners brought before them in the same manner as in trials 
before the Ordinary Courts; arul shall exercise all powers and 
authorities vested in such Courts, except that their sentence, whe¬ 
ther of acquittal or punishment, shall in every instance be reported 
with their proceedings to the highest Court of the East India 
Company for Criminal matters of the Presidency, previous to carry¬ 
ing the same into execution; and they are to be guided as to the 
place where they are to assemble, the persons to be tried by them, 
and all other particulars not provided by any Regulation of the 
respective Presidencies, or by any Act of the Governor General of 
India in Council, by the special orders which they may^ have 
received from the executive Government, or from the highest 
Court of the East India Company for Criminal matters in the 
Presidency/^ 

Reference. 'Tile highest Courts of the East India Company for Criminal 
matters of the respective Presidencies, on the receipt of any trials 
referred to them under this Act, are to proceed thereupon according 
to the rules in force with respect to other trials referred to them, 
except that they are in every instance to report their sentences to 
the executive Government of the Presidency for the time being; 
and are to wait the orders of Government for the period of three 
Calendar months, before they direct their sentence to be carried 
into execution.’*? 


Supreme ‘This Act shall not be construed to alter or affect the jurisdiction 
Courts not of any of Her Majesty’s Supreme Courts of Justices, d 

Powerf 'of Where a district has been proclaimed in a state of rebel- 
commis- lion, a commission may be issued for the trial of any such 
crimes, or any other crime against the state, or murder, 


sion. 


a And see Reg. I. of 1834 and various cases Mad. F. U. 147—159, of 1858. 
b Ibid. § 3. c Ibid. § 5. d Ibid. § 7. 


TREASON. 127 

arson, robbery or other heinous crime against person or pro- 
perty. a And such Court, if the commission shall so direct, 
may convict without the attendance or futwa of a law offi¬ 
cer, or the assistance of assessors, and its judgment shall be 
final and conclusive, and it shall not be subordinate to the 
Sudder Court. 6 Not to af- 

The above Act, however, does not affect H. M. natural ^ ^ 
bom subjects born in Europe, or their children.* ^ects^' 

‘If any person who shall have committed treason shall have been Forfeiture 
killed, or shall have died, or shall have escaped out of the territo- P r °per- 
ries of the East India Company, before he shall have been convict- ty * 
ed of the offence, or cannot after diligent search be found, any 
Court or other authority which might have tried such offender, if 
he could have been brought to trial, shall, upon the application of 
the Magistrate or other officer authorized by Government to make 
such application, bold an enquiry; and on proof that the person 
charged with having committed the offence was guilty thereof, and 
that he is dead, or has escaped out of the territories of the East 
India Company, or cannot after diligent search be found, shall ad¬ 
judge that all the property of such offender shall be forfeited to 
Government. 

‘The forfeiture, whether upon conviction of such an offence as qv> what 
aforesaid, or upon an adjudication of forfeiture under this Act, property 
shall extend to all property and effects of or to which the offender forfeiture 
shall have been possessed or entitled, either at the time of commit- extends, 
ting the offence, or at the time of the conviction, or of the adjudi¬ 
cation of forfeiture, or at any intermediate time ; and no sale, 
alienation, or other disposition of such property, made subsequently 
to the commission of the offence, or made at any time with the 
fraudulent intention of preventing a forfeiture, shall have any 
effect against the right of Government to the forfeiture. Provided 
that nothing in this Section contained shall affect any transferree of 
any negotiable security who shall prove that he acquired the same in 
good faith and with due caution, for valuable consideration.’e 

‘All immovable property of the offender, which shnll be alien-Alienation 
ated after the passing of this Act, and before the commission of any of real 
"offence specified in Section II. shall be forfeited in the same man- property, 
ner as if no such alienation had been made, unless the alienation be 
made in good faith and for valuable consideration, or unless the 
same shall have been made and registered more than three months 
before the commission of the offence.’/ 

a Act XI of 1857, § 3, Cl. 1. d Ibid. § 2. 

b Ibid. § 4. e Ibid. § 3. 

c Ibid. § 6. / Ibid. § 4. 





Time of «The Court, or other authority by which the offender shall be 
offence convicted, or the forfeiture shall be adjudged, may specify in the 


stated, conviction or adjudication the day on which the offence was com¬ 
mitted, if’ it can be ascertained. 

Evidence. 4 In any proceeding concerning property alleged to have been 
forfeited, the conviction shall be conclusive evidence that the offence 
was committed, and if the day be specified in such conviction, that 
the offence was committed on that day ; if the day be not specified, 
the conviction shall be pritnd facie evidence that the offence was 
committed on the day mentioned in the charge. In any such pro¬ 
ceeding, an adjudication of forfeiture under this Act shall be prima 
facie evidence of the commission of the offence, and, if the day be 
specified in the adjudication, that the offence was committed on 
that day; if the day be not specified, the adjudication shall be 
prima facie evidence that the offence was committed on the day 
mentioned in the charge. Any adjudication under this Act shall 
be filed with, and may be proved in the same manner as the records 
of the principal court of criminal jurisdiction of the district. 5 ^ 

Seizure of « After the conviction or adjudication, the Collector or other chief 
Fdlued °^ lcer appointed by Government for the collection of revenue, or 
0 61 ' any other officer whom the Government may specially appoint, may 

seize and take possession of the forfeited property: if he require 
the assistance of a Court to enable him to obtain possession of any 
such property by reason of any dispute respecting the title to the 
same or for any other cause, the principal Civil Court of original 
jurisdiction of* the district in which the property is situate may, 
upon the production of a certified copy of the conviction or adjudi¬ 
cation, hear and determine in a summary manner upon petition any 
matter in dispute relating to such property. Any order which may 
be passed by the Court shall not be subject to appeal; but the par¬ 
ty against whom the same may be given, by any Court other than 
one of Her Majesty’s Supreme Courts of Judicature, shall be at 
liberty to bring a suit to establish his right at any time within one 
year*from the date of the order.’c 

Subse- c case an 7 P Graon whose property shall have been so adjudged 
quent ac- to be forfeited, shall, within one year after the seizure of any part 
quittal. of his property as a forfeiture, surrender himself, and shall upon 
trial before a competent Court be acquitted of the offence, his pro¬ 
perty or the proceeds thereof shall be restored upon proof, to the 
satisfaction of the Court, that he did not escape or keep out of the 
way for the purpose of evading justice.’^ 

Period of 4 No suit or proceeding shall be had or taken on account of the 
limitation, seizure of any property seized ii> pursuance of this Act, or for the 


a Ibid. § 5. 
b Ibid. § 6. 


c Ibid. § 7. 
d Ibid. § 8. 
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restoration or recovery of such property, or of the proceeds thereof, 
unless the same be instituted within one year from the time of the 
seizure.’** .• 


* In case it shall appear to a Magistrate that there is reasonable Attaching 
ground to suppose that any person is guilty of any offence specified P ro P tirfc y* 
in Section II. of this Act, and that any property liable to forfeiture 

for the offence is likely to be made away with, it shall be lawful 
for the Magistrate to attach such property, and secure the same 
until the trial of the offender, or until an enquiry for the purpose 
of adjudication under this Act shall be had.’*' 

1 The word “ Magistrate” in this Act shall include any Officer Magis- 
competent to commit for trial for any offence specified in Section trate * 
II. of this Act.c 

Mutiny and Desertion. 

‘ Whereas the laws in force for punishing mutiny and sedition 
do not sufficiently provide for the punishment of all persons 
endeavoring to stir up mutiny and sedition among the Forces of the 
East India Company, or to seduce them from their allegiance and 
duty. It is enacted as follows : 

Every person who maliciously and advisedly endeavors to seduce Inciting to 
any person or persons, serving, or engaged to serve, in the Military Mutiny, 
or Naval Forces of the East India Company, from his or their 
allegiance to Her Majesty, or duty to the said Company, or who 
endeavors to stir up any person or persons belonging to either of 
the said services, to commit any act of mutiny, or to make, or 
endeavor to make, any mutinous assembly, or to commit any 
traitorous or mutinous practice whatsoever, shall, on conviction, 
suffer transportation for life, or imprisonment, with or without 
hard labour, for any term not longer than seven years, as the 
Court shall adjudge.’** 

‘Any person charged with any offence, punishable under this Trial. 
Act, may be committed by any Magistrate within the Territories 
under the Government of the East India Company, and shall be 
tried by the Court of Session ; or if the offender be not within the 
ordinary jurisdiction of tho Court of Session, by the Supreme 
Court of Judicature established by Royal Charter within the 
Pi^esidency in which he is in custody. 

* No Court shall, on the trial of any offence under this Act, tfutwah. 
require any futwah from any law officer.’/ 

‘ This Act shall not exempt any person- governed by the Court 
Articles of War from being tried by a Court Martial, and punished Martial 
according to the Articles of War, nor any person belonging to the 

a Ibid. § 9. d Act XIV. of 1849, § 1. 

b Ibid. § 10. e Ibid. § 2. 

e Ibid. § 11. /Ibid. §3. 
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Indian Navy from being tried by a Court Martial and punished 
according to the laws for the observance of discipline in the Indian 
Navy ; but no person shall be tried for the same offence under the 
said Articles or Laws and also under this Act.<* 

* Whoever intentionally seduces or endeavours to seduce any 
officer or soldier in the service or pay of the East India Company 
from his allegiance to the British Government or his duty to the 
East India Company, or intentionally excites or stirs up, or 
endeavours to excite or stir up, any such officer or soldier, or any 
officer or soldier serving in any part of the British Territories in 
India in aid of the Troops of the British Government, to commit 
any act of mutiny or sedition, and whoever intentionally causes, 
or endeavours to cause, any other person to commit any such 
offence—shall be liable upon conviction to the punishment of death, 
or to the punishment of transportation for life, or of imprisonment 
with hard labor for any term not exceeding 14 years ; and shall 
forfeit all his property and effects of every description.’6 

i Whoever shall knowingly harbour or conceal any person who 
shall have been guilty of any offence mentioned in the preceding 
Section, shall be liable to imprisonment with or without hard labor, 
for any term not exceeding seven years, and shall also be liable to 
a fine.’c 

Commissions for the trial of such offences may be ap¬ 
pointed, with the same powers as under Act XI. of 1857.^ 

1 Nothing in this Act shall extend to the trial or punishment of 
any of her Majesty’s natural-born subjects born in Europe, or of 
the children of such subjects.’ 6 

‘ This Act shall not extend to the trial or punishment of any 
person for any offence for which he is liable to be tried by the 
Articles of War.’/ 

‘ The word “ Soldier” shall include every person subject to any 
Articles of War.ty 

Act XY. of 1856, § 1, imposes a penalty of Rupees 500 on 
any master or person in charge of a ship, on board of which 
any officer or soldier, being a deserter from H. M. European 
forces serving by land in India, shall have been concealed, 
though he may have been ignorant of such concealment, 
provided he might have known of the same, but for some 

a Ibid. § 4. 

b Act XIV. of 1857, § 1, and See as to forfeiture Ante p. 
clbid. § 2. /Ibid. § 12. 

d Ibid. §7-9. g Ibid, § 13. 

e Ibid. § 11. 
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neglect of liis duty as such master or person, or for the want 
of proper discipline on board his vessel. 

“Any person, whether a European British subject or not, who 
shall be guilty of an offence punishable under this Act, shall be 
punishable by any Justice of the Peace in any of the three Presi¬ 
dency towns, or any Magistrate, Joint Magistrate, or person lawful¬ 
ly exercising the powers of a Magistrate in any port in India, with¬ 
in whose j urisdiction the offence may have been committed, or such 
person may have been apprehended or found, whether the offence 
shall have been committed within the local limits of his jurisdiction 
or not.”« 

The same provisions apply where the person concealed is Deserter 
a deserter from the Indian Navy,* and any person who in-dianNavy. 
stigates a desertion from the Indian Navy, or knowingly as¬ 
sists or harbours such a deserter, is liable to a fine not ex¬ 
ceeding Rupees 1,000 for every such offence.* 


Unlawful attempts to alter the Law. 

‘ Any persons who shall address threats to the established Go- Threats or 
vernment, or threats to any of its agents, or of his officers under it, conspiracy 
for the purpose of procuring alteration of the law, or rendering it 
nugatory; or shall institute or join any conspiracy, ratified by any 
sort of bond, oath or agreement, between individuals, to execute 
the said measures, shall be liable to be tried before the Session 
Court, and shall, on conviction, be sentenced to imprisonment for a 
period not less than three, nor more than ten years/J 


Coin. 


* The Session Judge before whom a prisoner may be convicted of Q 0unter- 
having forged, or procured to be forged, any counterfeit coin in fating the 
imitation of any of the gold, silver, or copper coins of the British coin. 
Governments in India, or of any coin usually received as money in 
the British possessions in India, shall, provided he concur with the 
law officer in the conviction of the prisoner, sentence him to receive 
150 lashes with a cat-of-nine tails, and to be imprisoned in banish¬ 
ment from the district, for the period of fourteen years; unless the 
Session Judge on consideration of all the circumstances of the case, 
shall be of opinion that any part of the prescribed punishment is 
too severe, in which case he shall be authorized to mitigate the sen¬ 
tence to imprisonment, for any period not less than seven years. 


a Ibid. § 2. 

b Act III. of 1855, § a and 4. 
c Ibid. § 2. 


d Keg. III. of 1831, § 4. 
e Reg. II. Of 1822, § 5, CL 2. 
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Reference. ‘If, in any instance, the Session Judge shall be of opinion that a 
further mitigation or remission of punishment is necessary, he shall, 
provided he concur in the conviction of the prisoner, pass sentence 
according to the preceding Clause, and refer the trial, with his sen¬ 
timents at large, for the final sentence of the Court of Foujdaree 
Udalut, who shall have authority to mitigate the sentence at their 
discretion.’# 

Uttering 6 Any person who shall be convicted before a Session Court, or 
counterfeit t ] ie Q our ^ 0 f Foujdaree Udalut, of paying or tendering in payment, 
COm ‘ counterfeit coin, knowing the same to be counterfeit, shall be sen¬ 
tenced to imprisonment for such period, not exceeding seven years, 
as the Session Judge, or the Court of Foujdaree Udalut may deem 
adequate to the circumstances of the case. In every instance of a 
repetition of the offence after a previous conviction and punishment, 
the Session Judge shall further, at his discretion, sentence the of¬ 
fender to receive corporal punishment not exceeding 150 lashes 
with a cat-of-nine tailed 

Clipping c The provisions in the preceding Clause are declared applicable 
or defacing to persons convicted of clipping, filing, drilling, defacing or debas- 
coin. ing, the gold or silver coin of the British Government in India, or 
any coin usually received as money within the British possessions in 
India.’<? 

Possessing c If any person subject to the jurisdiction of a Zillah Magistrate, 
counterfeit ghaii be convicted of'having in his or her possession any count er- 
co * u * feited coin, and shall not show good and sufficient cause for having 
such counterfeit coin in his or her possession, the person so convict¬ 
ed shall be sentenced by the Magistrate to pay a fine equal to four 
times the nominal value of such counterfeit coin in his or her pos¬ 
session ; one moiety of which fine shall, on receipt of it, be given 
to any informer or informers who may have given information of 
the offence, and established the truth of it. In the event of such 
fine not being paid, the person convicted shall be confined in the 
Zillah Gaol for such period as the Magistrate may direct, not ex¬ 
ceeding six months.’^ 

•It shall be unlawful for any person subject to the jurisdiction of 
Making c 0Qr t s i n the provinces, except by the direction, or under the 
coining 1 authority of the officers of Government, knowingly to make or 
mend, or to buy or sell, or conceal, or to have in his possession, any 
tool or instrument used exclusively for coining money, or any 
stamp, or mould, or dye, or other implement whatsoever, capable of 
producing the exact impression, or so near a resemblance as to be 
mistaken for the impression, of any of the gold, or silver or copper 
coins of the British Governments in India, or of any coin usu- 


a Ibid. Cl. 3. 
b Ibid. § 6. Cl. 1. 


c Ibid Cl. 2. 
d Ibid. § 7. 



ally received as money in the British possessions in India; and it 
is hereby declared that every such act shall be punishable as a mis¬ 
demeanor under the following rules ^ 


‘On receiving a charge of any of the acts mentioned in the pre-Procedure, 
ceding Clause, the Magistrate, or the head of District Police, shall 
proceed as is directed in all other cases of misdemeanor under the 
general Regulations; and if there shall be reasonable grounds to 
believe the charge well founded, he shall forward the prosecutor, 
the witnesses, and the accused, with all the proceedings in the case 
to the Criminal Judge of the Ziliah.’^ 

‘Any person who shall be convicted before the Criminal Judge Penalty, 
of any of the acts mentioned in Clause 1st of this Section, without 
showing lawful authority, or sufficient excuse for the same, shall be 
sentenced to imprisonment and hard labour in irons for a term not 
exceeding one year for the first offence; and for a second offence, 
committed after his conviction of the first, he shall be sentenced to 
receive corporal punishment not exceeding 150 lashes with a cat- 
of-nine tails, and to be imprisoned and kept to hard labor in irons 
for a term not exceeding eighteen months.’^ 

‘ For a third, or any subsequent offence, under this Section, the Third 
offender shall be committed for trial before the Session Court; and offence, 
on conviction thereof shall be sentenced to receive corporal punish¬ 
ment not exceeding 195 lashes with a cat-of-nine tails, and to be 
imprisoned and kept to hard labor in irons, in banishment at the 
discretion of the Judge, for a term not exceeding seven years/d 

A guilty knowledge that the Coin tendered was counter- Evidence 
feit, can seldom be proved by direct evidence. But if it be 
shown that the prisoner uttered, either on the same day or 
at other times, whether before or after the uttering charged, 
base money, either of the same or a different denomination, 
to the same or a different person, or had other pieces of base 
money about him when lie uttered the counterfeit coin in 
question, this will be evidence from which, in the absence 
of rebutting circumstances, a guilty knowledge may be 
inferred. 

“To a conviction for counterfeiting coin, it is not necessary that 
the coins forged should be base metal, or that the imitation be of a 
coin which is a legal tender, provided it be current among the 
natives.”/ 


a Reg. VI. of 1827, §4, Cl. 1. 
b Ibid. Cl. 2. 
c Ibid. Cl. 3. 


d Ibid. Cl. 4. 
e Arch. 619. 

/ IM, Dig. 127, §89, 
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Post Office Offences. 

Exclusive ‘ Wheresoever, within the territories under the Government of 
of carry- tiie ^ ast India Company, posts or post communications are, or shall 
ing letters be established by the East India Company, the said East India 
vested in Company shall have the exclusive privilege of conveying by post, 
the East from one place to another, all letters other than letters conveyed by 
pany 0in H er Majesty’s mails, except in the following cases, and shall also 
have the exclusive privilege of performing all the incidental services 
of receiving, collecting, sending and dispatching, and delivering all 
letters, except in the following cases, that is to say: 

‘1. Letters sent by a private friend in his way, journey, or travel, 
so as such letters be delivered by such friend to the person to whom 
they shall be directed, without hire, reward, or other profit or ad¬ 
vantage for receiving, carrying, or delivering the same. 

‘2. Letters solely concerning the afFairs of the sender or receiver 
thereof, sent by a messenger on purpose. 

‘3. Letters solely concerning goods or other property sent either 
by sea or land, to be delivered with the goods or property which 
such letters concern, without hire, reward, or other profit or ad¬ 
vantage, for receiving carrying, or delivering such letters. 

‘But nothing herein contained shall authorize any person to make 
a collection of such excepted letters for the purpose of sending them 
in the manner hereby authorized. 

Prohibi- ‘ Wheresoever, within the said territories, posts""br post communi- 
tions. cations are, or shall be established by the East India Company, the 
following persons are expressly forbidden to collect, carry, or deli¬ 
ver any letter or letters, or to receive any letter for the purpose of 
carrying or delivering the same, although they shall not receive 
hire or reward for so doing, that is to say: 

‘L Common carriers of passengers or goods, and their drivers, 
servants, or agents; except letters solely concerning goods in their 
carriages. 

‘2. Owners and Commanders of ships, steam boats, or other 
vessels passing on any river or canal, or to or from any port in the 
territories under the Government of the East India Company, and 
their servants or agents; except letters solely concerning goods on 

board. 

Penalties ‘Every person who shall convey otherwise than by the post a 
for breach letter not excepted from the said exclusive privilege shall, for every 
^leV** letter so conveyed, forfeit a sum not exceeding fifty rupees; and 
ege ‘ very person who shall be in the practice of so conveying letters not 
so excepted shall, for every week during which the practice shall 




a Act XVII, of 1854, § 2. 


b Ibid. § 3. 
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be continued, forfeit a further sum not exceeding five hundred 
rupees ; and every person who shall perform otherwise than by the 
post any services incidental to conveying letters from place to place, 
whether by receiving, taking up, ordering, collecting, carrying, or 
delivering a letter or letters not excepted from the said exclusive 
privilege, shall forfeit for every such letter a sum not exceeding fifty 
rupees ; and every person who shall be in the practice of so perform¬ 
ing any such incidental services shall, for every week during which 
the practice shall be continued, forfeit a further sum not exceeding 
five hundred rupees ; and every person who shall send a letter not 
excepted from the said exclusive privilege otherwise than by the 
post, or shall either tender or deliver a letter not so excepted in 
order to be sent otherwise than by the post, shall forfeit for every 
such letter a sum not exceeding fifty rupees ; and every person 
who shall be in the practice of committing any of the acts last 
mentioned shall, for every week during which the practice shall be 
continued, forfeit a further sum not exceeding five hundred rupees ; 
and every person who shall make a collection of excepted letters 
for the purpose of sending them otherwise than by the post, shall 
forfeit for every such letter a sum not exceeding fifty rupees ; and 
every person who shall be in the practice of making a collection of 
excepted letters for such purpose shall forfeit, for every week 
during which the practice shall continue, a further sum not ex¬ 
ceeding five hundred rupees. Every person who shall carry, 
receive, or deliver a letter, or collect letters contrary to the 
provisions of Section III. of this Act, shall forfeit for every 
such letter a sum not exceeding fifty rupees ; and every per¬ 
son who shall be in the practice of committing any of the acts last 
mentioned shall, for every week during which the practice shall 
be continued, forfeit a further sum not exceeding five hundred 
rupees.*® 

‘No person shall knowingly post, or send, or tender, or deliver No dan- 
in order to be sent by the post, any letter, parcel, or packet con- si ^ t 0 ^ s ce 
taining any explosive or other dangerous material or substance ; ^ sen ^ 
and any person contravening this prohibition shall forfeit for every by post, 
such offence a sum not exceeding two hundred rupees.’^ 

‘ Any Government vendor of postage stamps, who shall be con- Penalty of 
victed of refusing or unnecessarily delaying, without reasonableto" 
excuse, to furnish postage stamps to any person desiring to pur- g Up p]y 
chase the same, and tendering in lawful currency the full value stamps, 
thereof, (the stamp vendor having in his possession for sale 
sufficient stamps of the description and value required,) shall be 
subject to a fine not exceeding one hundred rupees> 


a Ibid. § 4. 
b Ibid. § 24. 


c Ibid. § 33. 
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p . n i Any Government vendor of postage stamps, convicted of taking 
vendui° from a purchaser a higher price than the value denoted on the 
selling stamps sold, shall be deemed guilty of extortion, and shall be 
stamps tor punished, on conviction, with imprisonment, with or without hard 
higher j a | }ourj f or an y term not exceeding six months, or to a fine not 
^the^vahuT exceeding one hundred rupees, and shall also be liable to refund to 
denoted the purchaser the whole amount proved to have been taken in 
thereby, excess, which amount may be recovered by such purchaser before 
a Magistrate in the same manner as any penalty under this Aet/« 
Penalties ‘ If any person shall forge or counterfeit, or cause or procure to 
for forging be forged or counterfeited, any die, plate, or other instrument used 
stamps, for the purpose of making postage stamps ; or if any person shall 
& c * forge or imitate, or cause to be forged or imitated, any postage 
stamp ; or if any person shall knowingly, and without lawful 
excuse (the proof of which excuse shall lie on the person accused,) 
have in his possession any false, forged or counterfeited die, plate, 
or other instrument resembling, or intended to resemble, either 
wholly or in part, any die, plate, or instrument used for the pur¬ 
pose aforesaid ; or if any person shall stamp or mark any paper or 
other substance with any such false, forged, or counterfeit die, 
plate, or instrument as aforesaid ; or if any person shall knowingly 
use, utter, sell, or expose for sale, or shall knowingly and without 
lawful excuse (the proof of which excuse shall lie on the person 
accused) have in his possession any paper or other substance having 
thereon the impression of any such false, forged, or counterfeit die, 
plate, or other instrument as foresaid ; or having thereon any 
counterfeit stamp resembling, or intended to resemble, or to be 
mistaken for a postage stamp, such person so offending, and every 
person knowingly aiding, abetting, or assisting such person in com¬ 
mitting any such offence, shall be punished with imprisonment, 
with or without hard labor, for a term not exceeding seven years, 
and shall also be liable to fine/ 

Shfips ‘ Any Officer of Police may seize and transmit to the Magistrate 
may be any such forged or counterfeit die, plate, or other instrument, or 
seized. an y such forged or counterfeit postage stamp/ 

< Any Officer of Police having power by law to search for stolen 
property may, subject to the provisions under which he is em¬ 
powered to make search, proceed to search houses or other places 
in which there may be reasonable cause to suspect that there is 
any such forged or counterfeit article, and shall seize and transmit 
to the Magistrate any such counterfeit article that may be found 
therein/^ 

< If any person shall fraudulently remove any postage stamp 
forevading from any letter or other thing to which such stamp shall have been 

postage affixed ; or if any person shall knowingly use any such stamp or 
duties* sfcam P s so fraudulently removed ; or if any person shall fraudulently 
a Ibid. § 34. b Ibid. § 35, Cl. 1—3. 


And 

searched 

for. 


Penalties 
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erase or remove, from any such stamp or stamps, any writing or 
other matter or thing thereon written or impressed, every person 
so offending shall forfeit a sum not exceeding two hundred rupees 
for every such offence.’" 

6 Every person who shall, for the purpose of defrauding the post 
office revenue, wilfully certify, by writing, on any official or other cert ^ ca t e . 
letter or packet delivered at any Post Office for conveyance by 
post, that which is not true in respect of such letter or packet, or 
in respect of the whole of its contents, or shall knowingly send or 
deliver, or attempt to send or deliver for conveyance by post, any 
letter or packet with any such false certificate thereon ; and every 
person who shall knowingly send, or permit to be sent by post, 
under color or pretence of an official communication, any letter, 
paper, writing, or other enclosure of a private nature ; and every 
person who shall aid, abet, or conceal any of the offences in this 
Section above-mentioned, shall, for every such offence, forfeit a sum 
not exceeding five hundred rupees.^ 

4 Whoever being in the employ of the Government in the Post Penalty 
Office Department shall fraudulently secrete, make away with, or for search- 
appropriate any letter, parcel, or packet which may have been in ?’ 
entrusted to him, or any thing contained in any such letter, parcel, nm | iag 
or packet, or shall mutilate or break open any such letter, parcel, away with 
or packet, or any banghy parcel or box, with the intention of letters,&c., 
fraudulently appropriating any thing therein contained, shall he by persons 
punished with imprisonment, with or without hard labor, for a ^ 1 n ^ e °p^ a ^ 
term not exceeding seven years, and shall also be liable to fine.’ c office. 

4 It shall not be lawful for any person, unless acting by express Penalty 
order of the Government, to detain, except for a criminal offence, for detain- 
'a post office messenger, whilst carrying the mails, or to detain any in g Mails, 
carriage or horse upon which the mails are being carried, or on 
any pretence to open a packet in transit from one post office to 
another ; and every person who shall be guilty of any of the above ^ 
mentioned offences shall be punished with a fine not exceeding five 
hundred rupees.’** 

4 Every person who shall fraudulently retain, or wilfully secrete, Penalty 
or make away with, or keep or detain, or, being required to deliver 
up by an officer of the post office, shall neglect or refuse to deliver ^ de _’ 
up a post letter or other article which ought to have been delivered livered by 
to any other person, or a post letter bag containing a letter or other mistake, 
article or packet which shall have been sent by the post, shall ho 
punished, on conviction before a Magistrate, with imprisonment, 
with or without hard labor, for a term not exceeding two yearB, 
and shall also be liable to fine/e 


a Ibid. § 36. 
b Ibid. § 47. 
c Ibid. § 50. 

S 


d Ibid. § 51. 
6 Ibid. § 52. 
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Penalty 4 Every person employed to convey or deliver any post bag, or 
onthe p^rt an y ^ etter ? P arc el, or packet sent by post, who shall be guilty while 
of persons so employed of any act of drunkenness, carelessness, or other mis¬ 
employed conduct, whereby the safety of any such bag or letter, parcel or 
to carry packet shall be endangered ; or who shall loiter or make delay in 
mails. ^ ie convC y a nce or delivery of any such bag, letter, parcel, or 
packet ; or who shall not use proper care and diligence safely to 
convey or deliver any such bag, letter, parcel, or packet, shall be 
liable to a fine not exceeding fifty rupees ; and any person employed 
to deliver a letter, parcel, or packet sent by the post, who shall not 
duly deliver the same, shall, within a reasonable time, not exceeding 
twenty-four hours, report the fact at the post office where he 
received such letter, parcel, or packet, and return the same ; and if 
any such person shall wilfully make a false report, he shall be liable 
to a fine not exceeding fifty rupees. 

Penalty < Whoever being in the employ of the Government in the Post 
for embez- Q^ ce Department, and being entrusted to receive money for post- 
pSsons a g e duty or any other public purpose, shall fraudulently appropriate 
employed the same, shall be punished, on conviction before a Magistrate, with 
in the post imprisonment, with or without hard labor, for a term not exceeding 
office. two y ears ^ an( i shall also be liable to fine.^ 

Penalty < Whoever being in such employ as is described in Section LIY. 
forfraudu-gjndi fraudulently put any wrong markon any letter, parcel, or 
altering packet, or shall fraudulently alter, remove, or cause to disappear, 
marks on any mark or stamp which is on any letter or packet, or shall 
letters,&c.,fraudulently use or place with or upon any letter or packet any 
by Persons gtainp w hich shall have been removed from any other letter or 
in the°post cover ’ or aid, abet, or conceal any of the above-named acts, 

office, shall be punished, on conviction before a Magistrate, with imprison¬ 
ment, with or without hard labor, for a term not exceeding two 
years, and shall also he liable to fine.’c 
Penalty c Whoever being in such employ as is described in Section LTV., 
for *icor- an( j being entrusted with the preparing or keeping of any document, 
rectly pre- ^hli a fraudulent intention, prepare that document incor- 

documents, rectly, or alter that document, or shall aid, abet, or conceal any of 
by persons the above-named acts, or secrete or destroy that document, shall be 
employed p Un i s hed, on conviction before a Magistrate, with imprisonment, 
in the post or w ; t hout hard labor, for a term not exceeding two years, 
Le “ and shall also be liable to fine.’d 

Penalty * Whoever being in such employ as is described in Section LIV.,, 
for send- shall send by the post, or put into any post bag, any unstamped 
ing letters letter, parcel, or packet, upon which postage has not been paid or 
without^ c b ar ged in the manner prescribed in this Act, intending thereby to 
postage^by defraud the Government of the postage on such letter, parcel, or 


persons 
employed 
as above. 


a Ibid. § 53. 
h Ibid. § 54. 


c Ibid. § 55. 
d Ibid. § 56. 
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packet, or shaft aid, abet, or conceal any such acts, shall be pun¬ 
ished, on conviction before a Magistrate, with imprisonment, with 
or without hard labor, for a term not exceeding two years, and 
shall also be liable to 

‘ Any person, whether a European British subject or not, who pines how 
shall be guilty of any offence for which, according to the provisions to be re* 
of this Act, he shall be liable to a fine only, shall be punishable, for covered, 
such offence, by any Justice of the Peace for any of the Presidency 
towns of Calcutta, Madras, and Bombay, Magistrate, Joint Magis¬ 
trate, or person lawfully exercising the powers of Magistrate ; and 
any person hereby made punishable by a Justice of the Peace shall 
be punishable upon summary conviction. 5 ^ 

* All fines imposed under the authority of this Act, for offences Pines how 
punishable by fine only, by any Justice of the Peace, Magistrate, levied. 
Joint Magistrate, or person lawfully exercising the powers of a 
Magistrate, or by any Assistant to a Magistrate or Deputy Magis¬ 
trate, may, in cases of non-payment thereof, be levied by distress 

and sale of the goods and chattels of the offender, by warrant 
under the hand of any of the abovenamed officers, and in case any 
such fine shall not be forthwith paid, any such officer may order 
the offender to be apprehended and detained in safe custody until 
the return can be conveniently made to such warrant or distress, 
unless such party shall give security to the satisfaction of such 
officer for his appearance at such place and time as shall be 
appointed for the return of the warrant of distress, and such 
officer may take such security by way of recognizance or other¬ 
wise ; and if, upon the return of such warrant, it shall appear 
that no sufficient distress can be had whereon to levy such fine, and 
the same shall not be forthwith paid, or in case it shall appear to 
the satisfaction of such officer by the confession of the party or 
otherwise, that he has not sufficient goods and chattels whereupon 
such fine or sum of money could be levied if a warrant of distress Imprison- 
were issued, any such officer, by warrant under liis hand, may mentif no 
commit the offender to prison, there to be imprisoned only, or to be 
imprisoned and kept to hard labor, according to the discretion of & c 
such officer, for any term not exceeding two calendar months, where 
the amount of the fine shall not exceed fifty rupees, and for any 
term not exceeding six calendar months in any other case : the 
commitment to be determinable in each of the cases aforesaid on 
payment of the amount.^ 

* A share not exceeding one moiety of every fine imposed and Moiety ^ 

recovered under this Act may be awarded to the informer. 5 ** ^former! 1 

‘No proceedings shall be taken for the recovery of any such floe p ro „ 
without an order of Government, or an order in writing of the ceedingsto 

Director general of the Post Office, or of a Post Master General.^ be taken 

without an 

a Ibid. § 57. c Ibid. § 62. e Ibid. § 63. order. 

b Ibid. § 58. d Ibid. § 63. 
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Servants < jf an y servant of the East India Company, who shall be 
°India St era pl°y e( * by the sa ^ Company in the Post Office Department, or 
Company shall be appointed a vendor of postage stamps, or entrusted by the 
commit- said Company or any of the said Local Governments with the sale 
ting of- 0 f postage stamps within the dominions of any Foreign Prince or 
fcneosm gtate j n ^ 1^000 w ith the said Company, in which a post, shall be 
State In established by the said Company, shall, within the dominions of 
alliance, such prince or State, commit any act hereby prohibited, or omit to 
do any act hereby required to be done, by any person similarly 
employed, appointed or entrusted as aforesaid within the territories 
under the Government of the said Company, such servant of the 
said Company shall be guilty of an offence, and, on conviction 
thereof, shall be punished in the same manner as if such act had 
been done or omitted within the said last-mentioned territories, and 
every such person may be tried, convicted, and punished, either by 
fine or otherwise according to the nature of the offence, by any 
Court or Officer duly empowered by the Governor General of 
India in Council to take cognizance of offences committed in such 
dominions by servants of the East India Company, or by . any 
Court or Magistrate, or other competent officer, in any part of the 
territories within the Government of the East India Company, in 
the same manner as if the offence lmd been committed in such part 
of the said territories.’# 

Arms and Ammunition. 

Act XXVIII. of 1857, is entitled, an Act relating to the 
importation, manufacture, and sale of Arms and Ammuni¬ 
tion, and for regulating the right to keep or use the same. 
The reader is referred to its provisions which are very 
numerous, but which it has been thought unnecessary to 
introduce here, as the Act is only of a temporary nature. 

* Badges. 

Govern- * No person shall wear, or be accessary to the wearing by 
mentBad-any other person, of any Chuprass or Badge, intended to resemble 
ges not to an ^ Ci 1U p r ass or Badge worn by Servants of the Government; 
c woin. ar ^ QYQi'y person violating this rule, shall be punishable by fine 
and imprisonment, on conviction, before a Magistrate, as for a 
misdemeanor.^ 

Badges to ‘Every Chuprass or Badge worn by any person not being a 
bear name Servant of the Government, shall bear the name of the party by 
of em- whom the wearer is employed : and whoever shall wear a Chuprass 
ployer, or or he accessary to the wearing such Chuprass or Badge 

otherwise than in conformity to this rule, shall be punishable by 
fine and imprisonment, on conviction, before a Magistrate as for a 
misdemeanor.^ 
a Ibid. § G5. 



b Act. XVIII. of 1835, § 1. 


c Ibid. § 2. 
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CHAPTER II 

OFFENCES AGAINST PUBLIC JUSTICE. 


1. Escape. 

2. Perjury. 

3. Bribery. 


4. Misconduct of Public Officers. 

5. Ivesistance to Authority. 


Escape. 


Escape. 


‘The cases of convicts op of prisoners ordered to be confined till Prisoners 
they give security for good behaviour, who may effect their escape, 
while under sentence or order of imprisonment, from a jail or other 
place of confinement, or from the custody of their guards, shall be 
cognizable by the Criminal Judge; and upon conviction, the Cri¬ 
minal Judge shall be empowered to sentence the offenders to cor¬ 
poral punishment, not exceeding 150 lashes with a cat-of-nine tails, 
and (if [sentenced to a limited period of imprisonment,) to suffer 
such further period of imprisonment beyond the unexpired term of 
their original sentence, as he may judge proper; provided however, 
that such additional imprisonment shall in no case exceed tho period 
of two years.—If the prisoner be in confinement under an order to 
find security for good behaviour, he may be sentenced to imprison¬ 
ment for a specific term, not exceeding two years.’c 

‘ The cases of prisoners apprehended and detained in custody, Prisoners 
under examination on charges of a criminal nature, but not admit- in custody 
ted to bail, who may effect their escape from a jail or other place before trial, 
of confinement, or from the custody of their guards, shall also be 


a Reg. VI. Of 1822, § 5. Cl. 2. 
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Violence. 


Returning 
from trans¬ 
portation. 


Neglect 
by Peons. 


Conni¬ 

vance. 


Evidence 
of negli¬ 
gence. 


cognizable by the Criminal Judges; and such prisoners, being duly 
convicted of the offence in question, shall be liable to a sentence of 
imprisonment in no case exceeding six months.’** 

‘The rules contained in the two preceding Clauses shall not 
however be considered applicable to the cases of convicts or other 
prisoners, who, in effecting their escape, or in attempting to effect 
their escape, shall be guilty of such a degree of violence towards 
their guards or other individuals, as may, in its consequences, 
involve the wounding, or severe personal injury, of any person or 
persons.—In all cases of that nature, it shall be the duty of the 
Criminal Judge to commit the offender to take his trial before the 
Session Court.’^ 

‘Any convicts under sentence of transportation for life, who may 
be transported to any place beyond sea, after the promulgation of 
this Regulation, and shall escape from such place of transportation, 
and return without permission, to any part of the Company’s ter¬ 
ritory under the Presidency of Fort St. George, shall, (notice of 
this penalty being duly made to the convict at the time of passing 
sentence on him,) on conviction thereof to the satisfaction of the 
Foujdaree Udalut, and if no circumstances appear to that Court 
to render such convict an object of mercy, be adjudged to suffer 
death.’®' 

This sentence may be mitigated by the F. U.<* 

‘The Criminal Judge shall have primary cognizance of cases of 
gross and culpable neglect, on the part of the Peons in charge of 
prisoners whereby they may be enabled to effect their escape ; and 
on conviction, may sentence the offenders to imprisonment not 
exceeding six months.’® 

‘Where connivance on the part of such Peons may be ascertained, 
they shall be committed for trial before the Session Court, and on 
conviction, be sentenced to imprisonment for not less than two, nor 
more than five years.’/ 

According to English decisions, where a public officer is 
indicted for negligence in allowing an escape, the fact of an 
escape is all that must necessarily be proved by the prose¬ 
cution. The law will imply negligence. But this presump¬ 
tion may be rebutted by showing force on the part of the 
prisoner, or a rescue by others, resisted as far as possible.# 

I conceive it would still be the same under the Regulation 


a Ibid. Cl. 3. 
b Ibid. Cl. 4. 

c Reg. XV. of 1803, § 0. Cl. 2. 
d Baynes XXX. 


eReg. XIII. of 1832, § 11, Cl. 
/1 bid. Cl. 2. 
g Arch. COO, 
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above quoted, though, perhaps, the introduction of the words 
r gross and culpable’ will leave it open to the defendant to 
show, that though he might have guarded against the escape 
by very great precaution, still he had acted bond fide, and 
as an ordinarily prudent man would he expected to do. 


Perjury. 

“If any person amenable to tlie jurisdiction of a Session Court 
shall be convicted before that Court of the crime of wilful perjury, 
or of subornation of perjury, as defined in the following Section 
of this Regulation, the Session Judge, betox’e whom the trial may 
be held, provided he concur in the conviction of the prisoner, and 
shall consider him a proper object of corporal punishment, shall 
sentence the offender to receive 150 lashes with a cat-of-ninc tails, 
and to be imprisoned and kept to hard labor for a period not less 
than four, and not more than seven years. If it appear proper to 
banish the prisoner, during the period of his confinement, from the 
district in which he may have resided, he will be further liable to 
such sentence, in pursuance of Clause third, of Section V III, Re¬ 
gulation XV. of 1803; provided, however, that if the Session 
Judge, on consideration of the circumstances of the case, and the 
prisoner’s situation, shall deem the punishment above specified too 
severe, he shall submit the trial, with his sentiments, to the Foujdaree 
Udalut, for the final sentence of that Court. 

6 The crime of wilful perjury, subjecting the offender, on convic¬ 
tion, to the punishment stated in the foregoing Section, is hereby 
declared to be, giving intentionally and deliberately, before a Court 
of Judicature, Magistrate, or other authorized public officer, a false 
deposition, upon oath, or under a solemn affirmation^ relative to 
some judicial proceeding, civil or criminal, and upon a point material 
to the issue thereof.’c 


Perjury. 


Definition 

ofPerjury 


Upon the above definition, it may be observed, in the 
first place, that the oath must have been administered by a 
competent authority; accordingly 

“A false deposition on oath, made before the Muharrir of a 
police Thannah, the Daroghah being present at the Thanndh , was 
held not to come within the legal definition of perjury, the Muharrir 
having no authority to administer an oath while the Daroghah was 
present, and the latter having no power to delegate it to another, ’d 


Oath must 
be admin¬ 
istered "by 
a compe¬ 
tent au¬ 
thority. 


a Reg. VI. of 1811 §3. 

b See Act XXL of 1837, § 4, and V. of 1840 § 2, 3. 

<? Ibid. § 4, Cl. 1. 

d 1 M. Dig. 17L § 464, and see Ibid. § 466-468: p. 170, § 462, p. 172 § 481. 
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And so the prisoners were acquitted, where it appeared 
that they had been wrongly made to give evidence on a 
criminal charge, in which they were themselves deeply im¬ 
plicated . 0 

Oath must The fact of the oath, or equivalent affirmation, having been 
he proved, taken, is of course essential. But where 

“The prisoner having given false evidence, pleaded that he was 
not upon oath; for though the oath was regularly administered, 
the sacred symbols were not in his hands, when be gave the false 
evidence ; the Pundits referred to on this point declared his plea 
to be unavailing, and he was sentenced.”* 

And in another case. 

“On a trial for perjury, it being certified by the Magistrate that 
the false deposition was taken on oath, and the prisoner not having 
denied being sworn, the Court of N. A. did not deem the omission 
to bring witnesses to that fact to be material, though it would have 
been more regular.”c 

Evidence The statement must be proved to be false, and by English 
of falsity. l aw , the perjury must be proved by two witnesses, or by 
one witness, confirmed by a written document, or material 
and relevant facts. For otherwise there would be merely 
oath against oath. And the presumption of innocence would 
turn the scale in favour of the prisoner/* Hence it has been 
held in Bengal, that 

“It is not regular to convict of perjury, upon mere confession of 
having been instigated to swear falsely, when the truth or falsehood 
^ of the facts sworn to may he doubtful. 

Obviously enough, for the statement carries with it no 
admission that the prisoner had yielded to the instigation. 
But where a direct confession of perjury was corroborated 
by circumstances, indicating the falsehood of the deposition 
charged, the conviction was held to be quite correct./ 
Conflicting There is one case in which no proof of the falsity of the 
statements, prisoner’s evidence need he given, and that is, where he is 
convicted out of his own mouth, by having given, two 
depositions, so contradictory, that one them must be false, 


a 1 M. Dig. 169, § 453, p. 170, § 403. 
b 1 M. Dig. 169, § 454. 
c 1 M. Dig. 172. § 477. 


d Arch. 240, 633. 
e 1 M. Dig. 170, § 461. 
/ 1 M. Dig. 170, § 467. 
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This is so provided by Eeg. III. of 


1826, which is as follows: 

‘If a party or witness shall wilfully and deliberately give two 
contradictory depositions^ on oath, or under a solemn declaration 
taken instead of an oath, on a matter or matters of fact material to 
the issue of a judicial proceeding, such party or witness shall be 
liable to be committed for trial before the Session Court for wilful 
and corrupt perjury; provided that the contradiction between the 
two depositions be direct and positive, and that, upon the whole 
circumstances of the case, there be strong grounds to presume the 
corrupt intention of the party or witness.^ 

‘For the conviction of a person committed for trial on a charge Evidence, 
of perjury under the preceding Clause, no other evidence shall be 
requisite than clear and satisfactory proof that the party or witness, 
having been duly sworn, or having made a solemn affirmation, wil¬ 
fully and deliberately caused the two contradictory depositions to 
be taken down in writing ; and that, before he affixed his signa¬ 
ture or mark thereto, their contents were distinctly read over to 
him.’c 

‘Persons convicted under the foregoing Clause, shall be liable Penalty, 
to the punishment prescribed for perjury by Section III. Regula¬ 
tion VI. of 1811, subject to the rules established for the remission 
or mitigation of the punishment in other cases of conviction.’^ 

‘ A person who, under the rules contained in the foregoing Section, further 
has been tried on a charge of perjury, founded on his two contra- prosecu- 
dictory depositions, shall not, whether convicted or acquitted, be tion. 
afterwards liable to a prosecution for the same offence, charging 
the perjury in the usual way specifically on either of the said two 
depositions.^ 

A statement may be false, though the thing sworn be true. 

As for instance, if a man swear to a fact having taken place 
in his presence ; which did really take place, but not in his 
presence, that is perjury. For the material part of his 
statement is, that it took place in such a way as to enable 
him to swear to it, and that is false./ This, I suppose, was 
the ground of the following decision. 


a Contradictions in the same deposition cannot be charged as perjury under 
this Regulation, there must be two depositions.— F. U. 8th Jan, 1835. 
h § 2. Cl. 1. £ Ibid. § 3. 

clbid. Cl. 3. /Arch, 680. 

d Ibid. Cl. 4. 
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u A prisoner was convicted of perjury, in Laving come forward 
in tlie place of his brother, who had been summoned to give evid¬ 
ence in a criminal trial, and, declaring himself to be the person 
summoned, having given his deposition under a false name. The 
Court held that he was properly tried and convicted, without refer¬ 
ence to the truth or falsehood of the deposition then made.”a 

I fancy that here the prisoner swore to facts which his 
brother knew, but which he did not. If the fact merely 
were that he knowingly answered to a wrong name, but 
gave perfectly true testimony, this could hardly have been 
perjury, even if he falsely stated his name. For his name 
would be quite immaterial, unless he were supposed, in 
consequence, to be a person with some peculiar facilities of 
knowledge. 

Statement And this leads us to the next point, viz., that the false 
Baust be of statement must be upon a material point. The mstice of 
fact, tills rule is obvious. I he witness is not likely to have his 
attention attracted to an unimportant fact, and may easily 
make a false statement, without noticing it. Besides, no 
injury to the cause of justice can he done by falsely assert¬ 
ing that which can have no imaginable influence upon the 
issue. If the question is, whether a debt was paid, or a 
man murdered, and the witness falsely swears that it was 
paid on Tuesday, when it was really paid on Wednesday, or 
that he was stabbed with a knife, whereas he was really 
brained with a club, in either case the fact is an immaterial 
one, upon which perjury cannot be assigned* Several cases 
in the Courts of India illustrate the same point. 

“ Swearing to the truth of the contents of a petition presented to 
the Magistrate, stating that a bullock belonging to the petitioner 
was unjustly detained by another, whereas, in fact, the bullock did 
not belong to the petitioner, but to his relation and fellow lodger, 
on whose aecount he wished to recover it, was not considered to 
merit the punishment of wilful purjury, as no malicious or fraudu¬ 
lent intent appeared. 

“The prisoners having, in a trial for robbery, deposed falsely on 
oath regarding their relationship to each other, the Court held that 


a 1 M. Dig. 173, § 490. c 1. M, Dig. 170, § 435. 

b Arch. 679. 
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the point they had deposed to not being material to the issue of the 
trial, their offence did not amount to perjury, and accordingly 
acquitted them.”** 

“ The prisoner swore falsely in the Magistrate’s Court to the 
degree of relationship in which he stood to a third party, with the 
Tiew of inducing the Court to give readier credit to the substantial 
part of his evidence, which was given under the solemn affirmation 
prescribed by Act. V. of 1840, and he was convicted of perjury.’^ 

In this last case it would appear that the fact of relation- What 
ship was material, as it very well might be, as testing the ^ evidence^ 
weight of the evidence. Suppose, for instance, that the 18 
question is as to the division or non-division of a family, or 
as to the execution of a will, and that the witness deposes to 
having seen the family performing their ceremonies jointly, 
or to having been present when the dying man dictated: the 
instrument, the most natural question in cross-examination 
would be, “ How did you happen to he there ?” If the wit¬ 
ness says, “ Because I was their first-cousin ” this is a most 
important fact in confirmation of his statement, and if untrue, 
would shake his evidence into ruins. And so, it has always 
been held that all questions addressed to the credit of a 
witness, as, whether he has not been before convicted ot 
felony, and the like, material.* And it has been remarked 
with reference to certain decisions where there had been an 
acquittal for want of materiality, 

“That perhaps in all these cases it ought to be intended, that 
the question was put in such a manner, that the witness might 
reasonably apprehend that the sole design of putting it was to be 
informed of the substantial part of it, which might induce him 
through inadvertency to take no notice of the circumstantial part, 
and give a general answer to the substantial: for otherwise, if it 
appear plainly that the scope of the question was to sift him as to 
his knowledge of the substance, by examining him strictly concern¬ 
ing the circumstances, and he gave a particular and distinct account 
of the circumstances, which afterwards appears to be false; surely 
he cannot but be guilty of perjury, inasmuch as nothing can he 
more apt to incline a jury to give credit to the substantial part of a 

a 1 M. Dig. 173, § 489, and see Mad. F. U. 18 & 28 of 1852. To support a 
conviction under Regulation III. of 1826, each of the conflicting statements 
must be material, Mad. F. U. 85 of 1852. 

b 1 M. Dig. 173, §491. 


c Arch. 679. 


MIN IST/fy 


148 OFFENCES AGAINST PUBLIC JUSTICE. 

man’s evidence, than his appearing to have an exact and particular 
knowledge of all the circumstances relating to it.”u 
Falsehood Lastly, it must appear that the falsity was deliberate and 
intentional intentional.^ This can in general only be judged of by the 
surrounding circumstances. Where a witness fillsely asserts 
or denies a fact of which he must be cognizant, which he 
cannot w T ell have forgotten, and which is so important that 
his attention must have been directed to it, there can be 
little doubt that he has perjured himself. But on the other 
hand great allowances must be made for a man who has 
been kept a whole clay under the ordeal of examination, 
cross-examination, and re-examination ; who has been ques¬ 
tioned minutely as to complicated transactions, which he 
may have forgotten, or taken up erroneously from the first; 
and who is plunged into that pardonable perplexity and 
confusion, to which a practised advocate will often reduce 
the most honest witness. And hence it is an invariable rule, 
that the whole of a deposition or affidavit is to be taken 
together, and one part explained by the other, or even by a 
subsequent answer. For till this is done, you have not got 
at the full meaning of the witness.* 

Suborna- On an indictment for subornation of perjury, the first 
perjury, thing is to prove the perjury, with all the above requisites. 
Evidence. The next, to establish that the prisoner instigated it. The 
mere fact that the party has produced the false evidence 
will, in general, be enough to throw on him the burden of 
showing his innocence. Accordingly it has been 

“ Held, that a debtor producing a witness, who deposed falsely 
to his having witnessed a payment to the creditor, forms sufficient 
presumptive evidence against the debtor to convict him of suborna¬ 
tion of perjury.”^ 

And so in another case, where the party produced the false 
witness in Court through a Vakeel, being himself absent* 
But where the prisoner was a minor at the time the perjury 
was committed in his favour, and did not appear to have 

a 2 Russ. 600. d 1 M. Dig. 172 § 475. 

b Arch. 680, Mad. F. U. 300 of 1851. e 1 M. Dig. 171 § 493. - 

c Arch. 680. 
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en personally concerned in tlie subornation, though pre¬ 
sent at the time, and profiting by it, he was acquitted.^ 

This subject may be closed with the following remarks of 
the Court of F. TJ., cited by Mr. Baynes in his work on Cri¬ 
minal Law, page 40. 

6 It certainly is desirable that prosecutions for perjury should not 
he instituted in cases wherein there may be reason to doubt that 
the offence has been wilful and complete. The frequency with 
which the Natives of India are charged with perjury, and the 
generally unsuccessful termination of the prosecution for this 
crime, show, in the strongest light, the expediency of using the 
most studious caution in selecting cases for prosecution. The 
escape of any notorious offender must be supposed to encourage the 
commission of the crime : while, to subject to ignominious punish¬ 
ment any individual who may have incurred the penalties of the 
law, from inadvertence in a point on which the opinions of 
Europeans and Natives may be at variance, rather than by a wilful 
and corrupt violation of truth, must be a matter of deep regret. 
The punishment of other offences, not capital, admits of reform ; 
the culprit expiates his offence, and returns to society : but the 
man who has once been branded as a liar must ever hide his face. 
Such at least is the obvious intention of the law, and it should be 
carried into effect in the same spirit. No person should be made 
the object of a prosecution for perjury, who has not been cautioned 
against committing himself on oath, and has, subsequently,persisted 
in maintaining falsehood for truth. The frequency of prosecutions 
for perjury, without this precaution, must make the Courts of 
Judicature a terror to the honest witness, by exhibiting instances 
of men of respectability and character, being hurried to gaol, or 
compelled to give bail for their appearance to take their trial, on 
an ignominious charge, without having had an opportunity of 
explaining what might, perhaps, be only a slight inadvertence or 
misapprehension. The want of this precaution must, on the other 
hand, give confidence to the liar, by facilitating his escape from 
punishment, since it is essential to conviction that the perjury 
should be deliberate and intentional ; and this must be difficult of 
proof where the witness has not been warned of his danger. Even 
in .cases where a witness has, on two occasions, given glaringly 
contradictory and irreconcilable testimony, on oath, regarding one 
and the same transaction, he should be warned of the difference 
between his statements, and be allowed to offer any explanation, 
with a view to reconcile them, before he is committed to take his 
trial for perjury. It is, indeed, by the most patient preliminary 
proceedings alone, that a beneficial operation can be given to the 
legislative enactments against this crime ; and a resort to them in 
a 1 M. Dig. 173 § 485. 
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any case, wherein it may be possible to give an honest interpreta¬ 
tion to the deposition of a witness, must be productive of injurious 
consequences. * 


Bribery. Bribery. —It has been ruled in Bengal that 

i( Giving bribes to the public servants of any public office for 
corrupt purposes, is clearly a misdemeanor, both under the Eniglish 
and Mahometan law, and, though not specifically mentioned in the 
Regulations, the individual committing it is unquestionably liable 
to a criminal prosecution.”** 

And the offence is complete, whether the bribe were 
accepted or not.^ And it makes no difference that the party 
accepting* the bribe never intended to perform the service 
which was expected from him. c 

< Criminal Judges are authorized to take cognizance of all cases 
where any person shall be charged with having given a bribe to 
any public Officer, or servant on the Collector’s establishment, or 
any head inhabitant or other village Officer ; and on conviction, to 
sentence such person to pay a fine not exceeding twice the amount 
of the bribe proved to have been paid, and in default of payment, 
to suffer imprisonment for a period not exceeding one year, or until 
the fine be paid.’d 

‘ In cases of an aggravated nature brought before a Criminal 
Judge under the foregoing section, if he shall be of opinion that 
the sentence which he is authorized to inflict is not adequate to the 
punishment of the offence, he shall commit the parties to take their 
trial before the Session Court. 

The above sections seem to imply that the bribe was 
actually received. 

Miscon- Misconduct of Public Officers. 

Public 6 Por extortion, oppression or other abuse of authority, all Native 

Officers. 0 ffi CGrs 0 f Police shall be liable to be sued in a Zillah Court, or to 
bo prosecuted in a Court of Criminal Judicature../ 

Penalty. * Whenever a charge of this nature may be preferred before a 
Magistrate, and be proved by sufficient evidence to his satisfaction, 
he Is hereby empowered to punish the offender by a fine not 
exceeding 50 Rupees, or by imprisonment for a term not exceeding 
one month.V 

a Beng. N. A. Const 522, 4th Sep 1829, cited Baynes C. L. VIII. 
b Arch. 690. e ibid. § 18. Cl. 1. 

c Hasting f. Stokes, 2 M. Sc W. 233. / Reg. III. of 1819, § 3. Cl. 1. 

d Reg. IX. of 1822, § 17. Cl. 2. 9 Ibid. Cl. 2. 
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i In all cases wherein the measure of punishment specified in the 
preceding Clause shall appear to be insufficient, the party accused 
shall be forwarded to the Criminal Judge, to be by him dealt with 
according to the provisions of the General Regulations.^ 

‘ Collectors of the land Revenue are hereby authorized to take Jimsdic- 
primary cognizance of all cases, in which persons of any of the °** 
several descriptions hereinafter specified, shall he accused, ov^ olec ° * 
suspected of having wilfully committed, or allowed to be com¬ 
mitted, any of the acts of malversation particularized in Clause 
2nd of this Section ; and on proof of the guilt of the accused or 
suspected persons, to inflict on them such punishments as by this 
Regulation, the said Collectors are authorized to adjudged 

* The several classes of the offences cognizable by Collectors 
under this Regulation, are declared to be as follows, viz. 

1st. Exacting or corruptly receiving, either directly or through 
the means or agency of any other person, any money or other 
valuable consideration, for doing, or procuring to be done, any 
public or official act for which no such payment or gift could be 
lawfully demanded or received, or for the purpose, or under 
pretence of obtaining or securing some undue gain, benefit or 
advantage, to the giver of such money or other valuable con¬ 
sideration. 

2nd. Levying extra and unauthorized cessess, or extra collec¬ 
tions of any kind, not sanctioned by the Regulations, nor by the 
orders of Government, and intended for the private and personal 
use and profit of the persons levying, or causing the safcie to be 
levied.’ 

3rd. Embezzling or fraudulently misappropriating the public 
money or public property. 

4th. Making false or fraudulent entries in the public accounts or 
other records, either in regard to the receipt or expenditure of 
public money or property in any of the departments under the 
Collector’s superintendence, or concerning the extent, value, 
classification or assessment of land. 

5tb. Knowingly and wilfully falsifying, destroying, or con¬ 
cealing public accounts or vouchers or documents of any kind 
immediately relating to the receipt or expenditure of the public 
money, or property.’*? 

* The classes or descriptions of persons in regard to whom the Persons 
Collectors shall have authority to exercise the powers of summary over 
investigations, decision and punishments, granted to them by this 
regulation, are declared to be as follows, viz. J t j on 

1st. All the Native servants of the Collector’s public establish- extends, 
ments, 


a Ibid. Cl. 3. 

b Reg IX, of 1822, § 2. CL 1. 


c Ibid. CL 2. 



2nd. All head inhabitants, Guru unis, and their Gomastahs, or 
persons doing the duty for them, and ail other village officers and 
servants within their respective Colleetorates. 


3rd. All persons not on the public establishment, whether being 
in the private service of a Collector, Sub-Collector, or Assistant to 
a Collector, and pretending to act under his or their authority, or 
whether assuming the character of public officers, or acting or pre¬ 
tending to act under the authority, or on the behalf of Revenue 
servants or village officers, who shall in any way interfere in the 
collection or disbursement, of the public money, or who shall 
demand or receive money as public Revenue, or as for Revenue 
purposes, or shall exact or. receive money or other valuable con¬ 
sideration under pretence of procuring some public act to the done, 
or *Bome undue advantage to be given by public officers to the 
persons from whom such money or other valuable consideration 
should have been taken. 

Penalty. ‘ When persons of any of the descriptions mentioned in Clause 
3rd, Section II. of this Regulation, shall be convicted before a 
Collector, on an inquiry conducted under this Regulation, of any of 
the offences of the 1st, 2nd, or 3rd Class specified in Clause 2nd of 
that Section, the Collector shall have authority to sentence them 
to pay any sum not exceeding twice the amount of the money 
ascertained to have been extorted, unduly received, embezzled or 
misappropriated. 

fi When any of the beforementioned persons shall be convicted of 
any of 4he offences of the 4th and 5th Class specified in Clause 
2nd, Section II. of this Regulation, the Collector shall impose such 
fine, not exceeding 500 Rupees, as may appear reasonable, and in 
default of payment of such fine, he shall further sentence the 
offender to imprisonment for a period not exceeding 12 months, or 
until the said fine shall have been paid/c 

Collusive * Whenever a Collector shall be about to institute an inquiry 
transfer of under this Regulation, if he shall have good reason to believe that 
property the accused or suspected person has concealed or collusively trans- 
ot accused.• ferr.ed, or is about to conceal or collusively transfer his property 
for the purpose of evading such order or judgment as may even¬ 
tually be passed after such inquiry, the Collector is hereby autho¬ 
rized to call on such person to give security to such amount as he 
may consider sufficient to provide for the fulfilment of the judgment 
that may be eventually passed ; and in default of good and suffici¬ 
ent security being given as required, he shall be authorized to 
attach the property of the accused or suspected person, and to hold 
the same in attachment until judgment shall have been passed in 
the said inquiry. The warrant of attachment to be issued in such 
cases shall follow the property of the accused or suspected person 
a Ibid. CL 3. c Ibid. CL 5. 

b Ibid. § 5, Cl 1 
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wherever, or in whose possession soever, it may be found. In the 
event of property seized under this Section being claimed by any 
other person, the Collector shall proceed as directed in like cases in 
Clause 3d, Section V. of Regulation.’# 

4 In all cases where an accused or suspected person has refused Proceefl- 
or neglected to deposit security according to the Collector’s , l( ™f n s gt 
requisition, as provided in Section VII. ; and in all cases where a fraudulent 
judgment has passed under the provisions of Clause 1st, Section V. transfer, 
of this Regulation ; as well as where a defaulter has failed to 
satisfy the public demand against him made under the provisions 
of Section VI. of this Regulation, it shall be competent to a Col¬ 
lector to issue a proclamation, requiring all persons holding pro¬ 
perty belonging to the defaulter to surrender the same to him 
within a specified period, not being less than fifteen days ; after 
the publication of such proclamation, and after the expiration of 
such specified period, any person who may be convicted before the 
Criminal Judge, (who is hereby empowered to take cognizance of 
such cases,) of having fraudulently concealed or collusively received 
such property, shall be sentenced by him to pay a fine not exceed¬ 
ing three times the amount of the value of the property so fraudu- » 
lently concealed or collusively received by such person, and to be 
imprisoned until such fine be paid ; the Criminal Judge shall levy 
the amount of the fine by the usual process, and in the event of 
the full amount of the fine not being realized, shall commit the 
offender to confinement in the Zillah Jail ; provided however, that 
the period of confinement under this Section, shall in^ no case 
exceed twelve calendar months.’5 

6 Criminal Judges are hereby authorized to take cognizance of Jurisdic- 
such cases as Collectors may bring before them, where any of the 
persons mentioned in Clause 3rd of Section II. Regulation IX. of j u< j ges# 
1822—may be accused of having committed any of the offences 
enumerated in Clause 2nd of the same Section ; and on conviction, 
to sentence such persons to imprisonment, in no case exceeding 
one year/*? 

Resistance to Authority. —Resistance to any warrant, Resistance 
order or any other process of any Magistrate, is punishable r jty. 
by forfeiture of lands, cancelment of lease, fine and imprison¬ 
ment. The reader is referred to the regulation cited in the 
note.<* 

Refusal to attend and give evidence, whether in civil or Refusal to 
criminal cases, is punishable by fine not exceeding Rupees witness* 
500, and imprisonment till the party give evidence. But it 


a Ibid. § 7. 
6 Ibid. § 8. 

• V 


e Ibid. § 17. CL 1. 
d Reg. IX. of 1816, § 18—20. 
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must, in the first place, be proved to the satisfaction of the 
Judge, on oath, or solemn affirmation, that the witness was 
material to the cause.® 

Resisting < Whoever assaults or resists, or aids or assists any person in 
^Membera assau i t i n ^ or resisting, or incites any person to assault or resist any 
teer Corps, member of the Volunteer Corps in the execution of his duty, shall 
be Liable, on conviction before a Magistrate or Justice of the Peace, 
to a fine not exceeding two hundred rupees, or to imprisonment for 
any term not exceeding six calendar months with or without hard 
labor, b 

Refusal to Persons refusing to perform compulsory labors upon 
comp™ certain classes of public works, are also liable to fine and 
sory work, imprisonments 

To attend And so any ryot, refusing to attend at the annual settle- 
eeulement. men ^ reveni1 ^, when summoned by the Collector or 
Tahsildar for that purpose, is liable to fine and imprison- 
* merits 

Obstruct- ‘ All persons whatsoever, whether generally amenable to the 
ing Courts Courts of the East India Company, or otherwise, using menacing 
of Justice.gestures or expressions, or otherwise obstructing justice in the 
presence of any Zillah or City Magistrate, Joint Magistrate, or 
other Officer under a Magistrate empowered to try criminal cases, 
or any -superior or inferior Court, Civil or Criminal, of the East 
India Company, shall be liable to be fined, by the authority whose 
proceedings are obstructed, to any amount not exceeding 200 
Rupees, or in case such fine be not paid, to be imprisoned for any 
period not exceeding one month. Provided that from the award of 
punishment in such cases an appeal shall lie, if preferred within 
one month, to the authority, Civil or Criminal, appointed by Law 
to hear appeals in all other cases from the decisions of the Officer 
by whom the fine was imposed ; and provided also that notwith¬ 
standing any thing in this Act, it shall be lawful to indict any 
person amenable to Her Majesty’s Supreme Courts, as for a mis¬ 
demeanor, in any of the cases aforesaid sustainable before this Act, 
if no proceeding shall have been had against the offender in the 
Court where the offence was committed, but not otherwise/' 

Powers of * ^'h® Sudder Board of Revenue, the Local Commissioners, or 
Revenue other officer exercising the powers of either of those authorities, 

al ties. n * « Ee «' m - of 1802 > § 7 - Ec «- L of 1 824, § 2 ' 

b Act. XXIII. of 1857, § 18. 

c See Act. X. of 1858, § 2 and Act. VI. of 1858, § 8, 
d Reg. III. of 1831, § 5. 
e Act. XXX. of 1841, § 1. 
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the Collectors or other Officers exercising the powers of Collector, 
shall be competent to punish any obstruction of the nature afore¬ 
said, by fine to an extent not exceeding 200 Rupees ; and in case 
such fine be not paid, by imprisonment in the Civil Jail for a 
period not exceeding one month. Provided that the orders passed 
in such cases shall be subject on appeal to the revision andjgpntrol 
of the superior Revenue authorities, as in all others; and shall, as 
well as the sentences passed under Section I. of this Act, be carried 
into effect by the Magistrate,*on application being made to that 
officer, in the usual mode,« 

‘The Session and Criminal Judges, are empowered to impose a Contempt 
fine not exceeding fifty Rupees, commutable, if not paid, to impri- of court 
sonment not exceeding one month, for gross prevarication, or for 
other contempt of Court, in open Court; provided however, that 
all sentences passed under this Section by the Session Courts, shall 
be noticed in the remarks, in the Calendar, and that those passed 
by Crimiaal Courts shall be entered in their periodical reports.^ 


a |bid. § 2. 


b Reg. XIII, of 1832, § 7. 
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CHAPTER III. 

OFFENCES AGAINST THE PUBLIC PEACE. 

1. Libel. 3. Biot. 

2. Affray. 

Libel and Libel. —The law of libel and slander, which occupies such 
slander. a p rom j nen t position in English text books, seems of com¬ 
paratively slight importance in India. Very few criminal 
cases on the point are to be found, nor does the subject 
appear to have met with any attention. This may be easily 
understood. Where the great mass of the community is 
uneducated, violent language will constantly be used, and 
expressions, which would in a more advanced state of society 
be looked on as highly insulting, are regarded as a matter of 
course. No one considers his character affected by aspersions, 
which, however serious they may sound, are understood by 
every one as mere flowers of rhetoric, intended only to give 
depth and strength to general expressions of disapprobation. 
The offence however is not unknown. A chapter will be 
found, in the Hedaya« on that particular sort of slander, 
which consists in a man’s insinuating a charge of whoredom 
against a married person, and the law officers of the F. U. 
have declared the act “of affixing in a public street an 
obscene paper, aspersing iri language the most disgraceful a 

a 2 Hed. 58. 







5 


LIBEL, 


157 



respectable native family,” to be punishable under the 
Mahometan law « 

Libels may be divided into three classes, according as 
they are treasonable, seditious, or personal. 

Wherever an act, if done, would be treason, every deliber- Treas^ona- 
ate word spoken, and every writing, instigating to it, will 
also be treason.* This is so plain from the mere definition 
of treason^ that no more need be said upon the first head. 

Seditious libels are those which aim at creating disaffec- Seditious 
tion among the people, by bringing obloquy and contempt llbels ' 
upon the public administration. It must be confessed that 
here the line is a difficult one to draw, between that free 
and fearless discussion, which it is the pride of every 
Englishman to permit, and those imputations which might 
be made the ground of an indictment. On the one hand, it 
is admitted that every one has a right to criticise the acts 
of government, to say that it acted upon false information, 
upon erroneous vidws of the law, or with an injudicious 
policy. As the Attorney General said, in opening a pro¬ 
secution for libel; 

44 The right of every man to represent what he may conceive to What 
be an abuse or grievance in the Government of the country, if his words are 
intention in so doing be honest, and the statement made upon fair * awfu1, 
and open grounds, can never for a moment be questioned. I shall 
never think it my duty to prosecute any person for writing, 
printing, and publishing, fair and candid opinions on the system of 
the government and constitution of this country, nor for pointing 
out what he may honestly conceive to be grievances, nor for 
proposing legal means of redress, 

On the other hand, as Lord Holt observed in the case of What are 
Keg. v. Tucliin, which has been uniformly upheld by later not lawfu1 ' 
decisions; 

- “ If men should not be called to account for possessing the 
people with an ill opinion of the government, no government can 
subsist ; nothing can be worse to any government than to 
endeavour to procure animosities as to the management of it ; this 
has always been looked upon as a crime, and no government can be 
safe unless it be punished.”* 


« Baynes Cr. L. XVI. 
b Arch. 595. 
c See Ante p. 125. 


d 1 Russ. 236. 
e 1 Russ. 238. 
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«f decision ^ ie Principle which pervades all the cases, appears to be 
this; you may criticise acts, but you may not calumniate 
characters ; you may say that particular conduct was 
unwise, impolitic, or illegal ; hut you may not say that a 
public .officer behaved corruptly, maliciously, or treasonably. 
It is allowable, and even necessary to point out errors and 
illegalities, in order that past jnistakes may be redressed, 
and future failure avoided ; but it is forbidden to ascribe 
such motives, and vices to a minister, as may destroy all 
trust in his subsequent acts, and make him unable to serve 
his country with efficacy, even where he is acting aright. 
All this was put very clearly by Lord Ellenborough, C. J. ; in 
the case of Rex. v. Lambert. There the defendants were 
charged with having libelled the king, the criminal words 
being, 

Rex. r. “ What a crowd of blessings rush upon one’s mind, that might 
Lambert. ’ oe bestowed upon the country in the event of a total change of 
system ! of all monarchs, indeed, since the revolution, the 
successors of George the Third will have the finest opportunity of 
becoming nobly popular,” 


His Lordship, in addressing the jury upon the first 
sentence observed :— 

“If a person who admits the wisdom and virtues of His Majesty, 
laments that in the exercise of these he has taken an unfortunate 
and erroneous views of the interests of his dominions, I am not 
prepared to say that this tends to degrade His Majesty, or to 
alienatg the affections of his subjects. I am not prepared to say 
that this is libellous. Rut it must be with perfect decency and 
respect, and without any imputation of bad motives. Go one step 
further ; and say or insinuate that His Majesty acts from any 
partial or corrupt views, or with an intention to favor or oppress 
any individual or class of men, and it would become most 
libellous.” 

Upon the second sentence, after stating that it was more 
equivocal, and telling the jury that they must determine 
what was the fair import of the words employed, not in the 
more lenient or severe sense, but in the sense fairly belong¬ 
ing to them, and which they were intended to convey, Lord 
Ellenborough proceeded : 

“Now do these words mean that His Majesty is actuated by 
improper motives, or that his successor may render himself nobly 
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popular by taking a more lively interest in the welfare of his 
subjects ? Such sentiments, as it would be most mischievous, so it 
would be most criminal to propagate# But if the passage only 
means that His Majesty, during his reign, or any length of time, 
may have taken an imperfect view of the interest of the country, 
either respecting our foreign relations, or the system of our internal 
policy ; if it imputes nothing but honest error, without moral blame, 

I am not prepared to say that it is a libel.” 

And again, towards the* conclusion of his address, his 
lordship said— 

“ The question of intention is for your consideration. You will Quevstion 
not distort the words, but give them their application and meaning 
as.they impress your minds. What appears to me most material is 
the substantive paragraph itself; and if you consider it as meant to 
represent that the reign of His Majesty is the only thing interposed 
between the subjects of his country and the possession of great 
blessings, which are likely to be enjoyed in the reign of his 
successor, and thus to render His Majesty’s administration of his 
government odious, it is a calumnious paragraph, and to be dealt 
with as a libel. If, on the contrary, you do not see that it means 
distinctly, according to your reasoning, to impute any purposed 
mal-administration to His Majesty, or those acting under him, but 
may be fairly construed as an expression of regret, that an 
erroneous view has been taken of public affairs, I am not prepared 
to say that it is a libel. There have been errors in the administra¬ 
tion of the most enlightened men.”# 

And so in another case, Lord Eilenborough, after citing 
with approbation the passage from Lord Holt, above quoted, 
said— 

“ It has been observed, that it is the right of the British ^subject 
to exhibit the folly or imbecility of the members of the Govern¬ 
ment. But, gentlemen, we must confine ourselves within limits. If 
in so doing, individual fe lings are violated, there the line of 
interdiction begins, and the offence becomes the subject of penal 
visitation. 

On the same ground, and with the same limitations, libels Libels 
on the administration of justice are punishable. Such libels 
have always been looked on with peculiar disfavour by the trillion of 
English law, because in the majority of cases, the party has Justicu 
his regular remedy by appeal to a superior tribunal, and if 
all the Courts are against him, it may in fairness be- 
supposed that they are right. Still even in such a case, it 
has been said that, 

a l Hubs. 235. 


b 1 Russ. 238. 
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** It certainly was lawful, with decency and candour, to discuss 
the propriety of the verdict of a Jury, or the decisions of a Judge ; 
and if the defendants should be thought to have done no more in 
this instance, they would be entitled to an acquittal : but, on the 
contrary, they had transgressed the law, and ought to be convicted, 
if the extracts from the newspaper, set out in the information, 
contained no reasoning or discussion, but. only declamation and 
invective, and were written, not with a view to elucidate the truth, 
but to injure the characters of individuals* and to bring into hatred 
and contempt the administration of justice in the country.”** 


Libels Lastly, as to libels upon individuals. By the English law 
Ll viduais. 1 ' mere words, not reduced to writing, will not support an. 

indictment, unless they tend to produce some public injury, 
as by being seditious, or grossly immoral; by being uttered 
to a Magistrate in tlie execution of his duty, which brings 
the administration of justice into contempt; or by being 
spoken as a challenge to fight a duel, which leads to a 
breach of the peace. 6 But, as we have already seen/ trivial 
cases of abusive language and calumny may be dealt with, 
and punished, by Heads of Villages, Tahsildars, and Magis¬ 
trates, and the Mahometan law in treating of slander** makes 
no difference between oral and written slander. 

Definition “ A libel, in the sense under which we are now considering it, 
of Libel, is a malicious defamation of any person*, made public eit her by 
printing, writing, signs or pictures, in order to provoke him to 
wrath, or expose him to public hatred, contempt or ridicule.”** 

What Hence every writing is a libel which imputes to another 
toTlibel commission of a crime punishable by law ; or charges 
him with labouring under a disease which would exclude 
him from society, as pox, leprosy, or itch; or which ascribes 
to him some vice or failure in the way of his trade or pro¬ 
fession ;/ as for instance, where the plaintiff, who was at 
once a barrister and the editor of a medical journal, was 
assailed as “ a desperate adventurer,” “ a quack lawyer and 
mountebank,” “ a briefless quack,” * an impostor,” “ a libell¬ 
ous journalist,”0 or even where it merely imputes such a 
moral defect, as would alienate the good opinion of others ; 


a 1 Russ. 230 . 
b Arch. 723. 
c Ante p. 116, 117. 


d See Ante p. 156. 
e Arch. 723. 

/ Arch. 724. 
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as in one case where the libel consisted in a statement, that 
the friends of the plaintiff “ had realized the fable of the 
Frozen Snake. 

Further, with regard to all these species of libels, several The J* e 
things are to be observed. In the first place, the mere publica- 
writing of a libel is no offence, unless it be published, that tl0n ’ 
is, communicated to some one else. Till then, no injury has 
been done, and possibly none ever may be done. But the 
moment a man delivers a libel from his hands, and ceases to 
have control over it, his locus panitentice is gone;—the 
criminal act is completed; even though he lias only made it 
known to a single individual A And not only the person 
who procures or causes the publication of a libel, but all 
who assist in framing or diffusing it, are implicated in it .' 7 

In the next place, to constitute a libel, malice must be Mal,ce * 
proved. But here it is necessary to repeat the caution laid 
down in treating of murder, as to the legal meaning of ma¬ 
lice, and the evidence which will establish it. As Bayley, J. 
observed in the case of R, v, Harvey.**— 

“ Assuming malice to.bo necessary in all cases to constitute a WuH 
libel, I take it to be established by many authorities, to some of 
which I have referred in the course of the argument, that a party 
must be considered, in point of law, to intend that which is the 
necessary or natural consequence of that which he does. If I utter 
defamatory language of a particular person, the presumption is, 
that I mean to do him a mischief. My assertion of a fact 
defamatory with regard to him, will materially prejudice him in 
the eyes of all the persons who hear or read what is said of' him/® 

And so, in the same case , 6 Holroyd, J. said— 

“ If. the matter published was in itself mischievous to the public, 
the very act of publishing is prirna facie evidence to shew that it 
was done malo animo; for when a publication having such an 
injurious tendency is proved, it is intended to have been done with 
a malicious intention ; because the principle of law is. that a party 
must always be taken to intend those things and those effects 
which naturally grow out of the act done. If, therefore, the effects 

a Hoar© v. Silverlock, 12 Q B 624. d 2 B. & C. 264. 

b XI. v. Burdett. 4 B. & A. 143. 144. e p. 267. 

c 3 M. Dig*. 141 § 4. 
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naturally flowing from the act of publishing the libellous matter in 
this case were mischievous to the public, it follows, that the Judge 
was bound to tell the jury that malice was, by law, to be inferred ; 
and that that having been proved, which, according to the prin¬ 
ciples of law, made the inference of malice necessary, the onus of 
rebutting that inference was cast upon the defendant.’ 

Malice Malice, however, may be disproved by the defendant* 
disproved, He may show that the words do not in fairness bear the 
meaning put upon, them ; or that they are explained, and 
cleared from their invidious construction by some other part 
of the same writing. And for this purpose the whole of the 
document, whatever it may be, must be read together « 

Privileged Again, he may show that he was legally justified in using 
Nations. 1 ’ the expressions charged. Under this head come, what are 
called, privileged communi. cations. A communication will 
be of this character, 

“ When made bona fide by the party charged, in the per¬ 
formance of some public or private duty, whether legal or moral \ 
or in the conduct of bis own affairs, and with a fair and reasonable 
hope of protecting his own interest, in a matter where it is 
concerned.”* 

Members The protection thrown round Members of Parliament in 

0f ment! a " England, is the strongest instance of this kind.? There, I 

apprehend, even falsehood and malice could not make a 

speech actionable, as it would be a breach of privilege even 

to adduce evidence in a Court of Justice that the words 

were uttered. The case of Counsel pleading at the Bar is 

analogous, but weaker. An Holroyd, J. observed in an 
Counsel* ® 

action against Sir James Scarlett; 

“No action is maintainable against the party, nor consequently 
against the Counsel, who is in a similar situation, for words spoken 
in a course of justice. If they be fair comments upon the evidence, 
and be relevant to the matter in issue, then, unless express malice 
be shown, the occasion justifies them. If, however, it be proved 
that they were not spoken bond fide, or express malice be shown, 
then they may be actionable. At least our judgment, in the 
present case, does not decide that they would not be so ”d 

a Arch. 636. c Arch. 636. 

b Broom Com. 753. d Hodgson v. Scarlett, 1 B. & A. 246. 
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The same privilege extends to witnesses and the Judge.® 

For the same reason, viz., that it is necessary for the 
benefit of the community,-~na statements, however pre¬ 
judicial to a man’s character, can be made the subject of 
either an action or indictment, if made with the view of 
obtaining redress for a supposed grievance by the legal 
means, or for the purpose of bringing an offender to justice, 

“ No false or scandalous matter contained in a petition to a 
Committee of Parliament, or in articles of the peace exhibited to 
justices, or in any other proceeding in a regular course of justice, 
will make the complaint amount to a libeL”^ 

On the same principle 

“ It was held that a letter addressed to Government, complain¬ 
ing of an alleged grievance, apparently true, and praying redress, 
and written bona fide , though containing injurious imputations on 
the plaintiff which lie might not deserve, was not the subject 
matter of an action, the circumstances rebutting the presumption 
of malice. 

And similarly, where the imputations were contained in 
a report made by a police officer to his superior, which the 
former was ultimately unable to substantiate/ 

The frequency of false accusations, however, in this 
country has caused the following enactments to be passed. 

* Whenever any charge preferred to a Head of District Police, 
or Police Officer specially vested with the powers of a Head of 
District Police, under the provisions of Section III. Regulation IV. 
of 1821, shall appear to be wilfully false and malicious, the Police 
Officer shall forward the party, by whom the charge shall have 
been preferred*, to the Criminal Court, and, upon conviction, the 
Criminal Judge shall sentence him to such period of imprisonment 
as, on consideration of the apparent motives and tendency of the 
said charge, shall appear proper, not exceeding six months. 

£ Where the complaints specified in Sections XXXII. and 
XXXIII. of Regulation IX. of 1816,/ shall appear to the Magis¬ 
trate to be litigious, vexatious, or groundless, he is authorized to 

a Roscoe 435, 436. 

b 1 Hawk. P. C. cited by Holroyd, J. l B. & A. 244, 
c 1 M. Dig. 203, § l. e Reg. IX. of 1832, § 2. 

d 1 M, Dig. 204. § 6. /See Ante pp. 3G, 117. 
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punish the complaint by fine or imprisonment, under the limitations 
and restrictions prescribed for the punishment of the offences 
specified in Section XXXI l.’« 

Nor can words, however defamatory and libellous in 
themselves, be made the ground of an action, when used in 
a defence made by a party to a suit in a judicial proceed¬ 
ing/* even though spoken falsely and maliciously , c 

Private g 0 fc} iere are m any occasions in private life, in which it is 
jommuni- / J . , A . . p „ Ll 

cations, absolutely necessary to give one s opinion ireely oi others, 

in a manner which may be very injurious to them. As 

Lord Ellenborough, C. J. said, in a ease which has already 

been frequently referred to.^— 

“ The law privileges many communications, which otherwise 
might be considered as calumnious, and become the subject of an 
action. In the case of master and servant, the convenience of 
mankind requires that what is said in fair communication between 
man and man, upon the subject of character, should be privileged, 
if made bona Jfide , and without malice. If, however, the party 
giving the character, knows what he says to be untrue, that may 
deprive him of the protection which the law throws around such 
communications.”* 


And so 


u Words spoken bona fide> by way of moral advice, are 
privileged; as if a man write to a hither, advising him to have 
better regard to his children, and using scandalous words, it is only 
reformatory, and shall not be intended to be a libel. But it, in 
such a case, the publication should be in a newspaper, though the 
pretence should be reformation, it would be libellous ;”/ 


Privileged For in the latter case, the injury done by spreading the 
Nations 1- evil report, is greater than the object in view requires. And 
must, not ft we j] to observe, that the privilege extended to all such 
peated. communications, goes no further than necessity involves. 
That which it may be quite justifiable to say or write to 
particular persons, will become libellous if spread abroad to 
the world. Even in the case of a member of Parliament, 
who publishes an amended version of his speech, he is liable 


a Reg. IX. of 1816, §35. 
b 1 M. Dig. 205, § 11. 
c 1 B. & A. 244. 


d 1 B. & A. 240. 

<? Roscoe. 438. 

/ Ilodgson v. Scarlett. 


for that, though he might have spoken the same words in 
his place with impunity/ 1 

One question lias frequently arisen, viz., how far it is 
allowable to publish the proceedings in a Court of Justice, 
which may, and so often do, contain aspersions on the 
character of others. Formerly the tendency was to consider 
such publications libellous, but now it is settled that, 

“ A fair statement of what takes place in a Court of Justice, is 
privileged, and it is a most beneficial law that it should be so, as 
the public have a great interest in knowing what occurs there, and 
the inconveniences which can arise from such a publication are 
infinitesimally small in comparison with the benefits which result 
from 

But it must not be supposed that a party may publish 
anything lie likes, merely because it was uttered in the 
course of a judicial proceeding. In the first place, it is well 
established, that no one is justified in publishing proceedings 
of a preliminary or exparte character, such as those before a 
Coroner, Magistrate, Commissioner or the like. c As Abbott, 
J. observed in such a case, (where it was admitted that the 
statement was correct, and the party had no malicious 
motives,)— 

“ Every person who has attended to the operations of his own 
rnind, must have observed how difficult it is to overcome precon¬ 
ceived prejudice and opinions, and that more especially in matters of 
sentiment or passion. It is therefore most mischievous to the 
temperate administration of justice, that a person, either before or 
during a judicial examination, should publish a statement of facts 
which are to be made the subject of a subsequent trial, and it. is 
still more mischievous when that statement is accompanied with 
comments.”** 

Where tlie proceedings are of a final nature, this reason no 
longer exists, and it will be a good defence to an action or 
indictment for libel, that the passage complained of is a fair 
and impartial account of what took place in Court, and it is 
not necessary that every tiling should be gi ven verba t im , 

a Per Lord Campbell, C. J. 26. L. J; Q. B. 107. 
b Per Lord Campbell, C. J, 20. L. J. Q. B. 100. 
c Roscoe. 439. d R. v. Fleet. 1 B. & A. 384. 
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that every word of the evidence, of the speeches, and of the 
Judge’s charge should be inserted, if the report is substanti¬ 
ally fair and correct.® But it is plain that a mere one-sided 
version, as for instance, giving the speech for the prosecution 
and not. that for the defence, the examination, but not the 
cross-examination, would not come under this rule. And 
accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defen¬ 
dant’s counsel, containing some obnoxious remarks, a plea 
that the libel was, ‘ in substance a true and accurate report 
of the trial/ was held insufficient; as it appeared upon the 
face of the declaration, that the libel did not contain a true 
and accurate report of the trial, since it neither detailed the 
speech of the counsel for the plaintiff, nor the evidence, nor 
even the whole of the speech of the counsel for the defen¬ 


dant. 6 Bayley, J. said— 

« The libel in question purports to set forth a speech of counsel 
for the defendant, containing many severe observations on the 
conduct of the attorney for the plaintiff in the cause. If the 
evidence had been stated in the libel, the reader of it might have 
formed his own judgment, how far the observations were well 
founded. The question is, whether the defendant, without detail¬ 
ing the evidence, was at liberty to issue to the world this speech of 
counsel which contained matter injurious to the present plaintiff. 
The speech of a counsel is privileged by the occasion on which it is 
spoken ; he is at liberty to make strong, even calumnious observa¬ 
tions against the party, the witnesses, and the attorney in the 
cause. * The law presumes that he acts in discharge of his duty, 
and in pursuance of his instructions, and allows him this privilege, 
because it is for the advantage of the administration of Justice, 
that he should have free liberty of speech. But, although for the 
purpose of the administration of justice, a counsel has that privilege, 
it does not follow that all persons may afterwards publish in a 
newspaper the observations made by him in the course of a cause 
which are injurious to individuals. Those observations are made 
in the hearing of numerous auditors, and of the jury, and for the 
purpose of influencing the latter in their decision. Ihe auditois 
and the jury have an opportunity of judging how far such observa¬ 
tions are warranted by the evidence, but here the publisher of this 
libel gives his readers no such opportunity.’’^ 

a Hoare v. Silverlock 9 C. B. 20. Andrews v. Chapman 3 C. & K. 286. 
b Per Littledale J. Flint v. Pike 4 B. & C. 482. 
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« My opinion is, that a party is at liberty to publish a history of 
the trial, viz., of the facts of the case, and of the law of the case as 
applied to those facts, but that he is not at liberty to publish 
observations made by counsel injurious to the character ol 
individuals. It was not necessary for the purposes of this cause to 
go so far as I have done, yet as that, after much, consideration, is 
my opinion, I think it right to declare it. It seems to me that, 
although the counsel was privileged to speak the matter alleged in 
this libel, no other person was privileged to publish that matter. a 


Nor does the privilege ever extend to reports of the pro¬ 
ceedings at Public Meetings. This was so decided in a very 
recent case/ where Lord Campbell, C, J. remarked, 


*SL 


Public 

Meetings. 


“ At such meetings there may be a great number of things 
spoken, which are perfectly relevant, but are highly injurious to 
the character of others, and if a fair report of such statements is 
justifiable, in what condition would the injured party be, as he 
would have no opportunity of vindicating his character ? We have 
no right to extend this privilege beyond what is already estab¬ 
lished. All we have to do, is to see whether, a3 the law now # 
stands, a party who is calumniated in this manner is without 
remedy ; and I think he is not*” 


The truth of facts stated in a libel cannot be given in Troth of 
evidence. 0 Where the libel is of a seditious • nature, the not ^ 
justice of this rule is plain enough. The charge is, not that shown, 
the party has stated that which is false, but that he has 
made assertions, whether true or false, for the purpose of 
producing an injurious effect upon the public mind. The 
only question is, whether they have that tendency or not. 

If they have, a paramount regard to the safety of the state 
requires that even the truth should be repressed. 6 * But the justice of 
justice of the rule in regard to individuals may well 
doubted, if indeed there is any doubt upon the point. If A in some 
- has committed a crime, why should I not say so ? 1 he 

statement will be very injurious to him, but if it is true, he 
deserves all that can come of it; the public are the gainers, 


and it seems to me that the interests of the individual are 


a 4 B. & C. 480. 

b Davidson v. Duncan. 26 L. J. Q. B. 104. 
c Arch. 637. 

d As Rochefoucauld says; “II y a des verites qu’il ne faut pas toujours dire." 
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quite sufficiently protected by throwing upon the supposed 
libeller the onus of proving his charge. In England a 
statute has been passed** which remedies this state of things. 
It provides, that the defendant in pleading to an indictment 
for libel, may allege the truth of the matters charged, and 
further may allege that it was for the public benefit that the 
said matters charged should be published; and if there is a 
conviction, the Court may consider in pronouncing sentence, 
whether the guilt of the defendant is aggravated or mitigated 
by the plea, and evidence in support of it. 6 

The wisdom of this Act is so clear that I make no doubt 
its policy would be adopted in the Indian Courts. Indeed 
it was the opinion of a very great judge, Mr. J. Bayley, that 
even independently of this statute the truth of a personal 
libel might sometimes be pleaded. In the celebrated ease of 
the King v. Burdett, he says— 

“ There may, by possibility, be cases in which the publication 
may be a libel or riot, according as the fact be true or false ; and 
in such cases, where the falsehood is essential to constitute the 
crime, or the truth is sufficient to do away the crime, as it seems to 
me, the truth may possibly be received in evidence. I do not 
therefore mean to say that there may not be some cases in which 
the truth may be brought forward as an answer to the chnrge, or 
as a mitigation of punishment. I will put a very plain and 
familiar case. Suppose that I publish that on such a day a man 
was convicted of perjury, and the fact was so. Am I then to be 
indicted for telling the public that he was so convicted of perjury ? 
I arn at liberty to shew that he was indicted for the crime, that he 
was convicted, and that therefore there was no offence in my 
making that communication to the public, of an existing fact. 
That is one instance, and very probably many other instances 
cjusdem generis might be put.”c 

Even where the defendant cannot be allowed to prove the 
truth of his statements as a defence, he may, in mitigation 
of punishment show that he believed the charges to be true, 
and point out his reasonable grounds for such belief/* And 
accordingly, where the prisoner was indicted for a seditious 

a 6 & 7 Viet, cl 96 § 6. 

b This statute only applies to cases of private and personal libels. A roll. 637. 

c 4 B. & A. 324. d II. v. Halpiri, 9 B. & C. 65. 
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to the asserted cruelty of the king’s troops 
in suppressing a riot, he was allowed to show that the 
newspapers contained a statement that such facts had 
occurred, and that he wrote while his mind was excited by 
reading the newspapers; but he was not allowed to prove 
the truth of the alleged facts, nor would the prosecution 
have been allowed to prove their falsehoods 

Affray. —An affray is defined to be, the fighting of two Definition 
or more persons in some public place, to the terror of Pier Affray. 
Majesty’s subjects. The latter point constitutes the essence 
of the offence, as indeed would appear from the mere 
etymology of the word, which comes from the French verb 
effrayer, to terrify. Consequently, if a number of persons 
who have met for some lawful purpose, in a public place, 
commence fighting, this will be an affray, from the danger 
and confusion it is likely to cause to others. But a quarrel 
among several persons in a private room, where there was 
no one to be injured but themselves, would merely be an 
assault and battery> 

Trivial cases of affray may be summarily disposed of by 
Heads of Villages, Tahsildars and Magistrates . 1c 

The Mahometan law makes a distinction between him pistmc- 

txon be- 

who is proved to have struck the deceased in an affray, and tween 
those present aiding and abetting. But the Court of N. 
has refused to act upon this view, and held all equally those who 
culpable.** And this is clearly the law of England, if by 
‘ aiding and abetting,’ it is to be understood that all the 
prisoners were actively concerned in the attack which 
proved fatal, though only one struck the blow. Nor is an 
actual /aiding and abetting’in the individual act always 
necessary. 

“ If several persons combine for an unlawful purpose, or for a 
purpose to be carried into effect by unlawful means ; particularly, co ^ r 1 ^ g 
if it be to be carried into effect notwithstanding any opposition that unlawful 
may be offered against it ; and one of them, in the prosecution of purpose, 
it, kill a man, it is murder in all who are present, whether they 

a Rex. v. Btirdett 4 B. & A. 314. c See Ante pp. 116, 117. 
b 1 Ituss, 291. rflM, Dig. 123, § 61. 
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actually aid or abet or not, provided the death were caused by the 
act of some one of the party in the course of his endeavours to 
effect the common object of the assembly. But the act must be the 
result of the confederacy ; for, if several are out for the purpose of 
committing a felony, and upon alarm and pursuit, run different 
ways, and one of them kill a pursuer to avoid being taken, the 
others are not to be considered as principals in that offence. I he 
purpose must also be unlawful ; for, if the original object be 
lawful, and be prosecuted by lawful means, should one of the party 
in the prosecution of it kill a man, although the party killing, and 
all those who actually aid and abet him in the act, may according 
to circumstances, be guilty of murder or manslaughter, yet the 
other persons who are present and who do not actually aid and 
abet, are not guilty as principals in the second degree.”'* 

“ It is no ground for a total remission of sentence that a party 
engaged in an affray was not the aggressing party ; though the 
Court in awarding punishment may admit the circumstance to 
operate in mitigation of punishment.”^ 

Just as the opposite state of foots will go in aggravation^ 
Self- I understand the above dictum only to apply to cases 
defence. w j iere t } 10 p ar ty assailed was not forced into the affray in 
actual self-defence. There are many cases of insult, and 
even slight personal violence which would not compel a 
forcible resistance, and if in such a ease, retaliation brought 
on an affray, both would he culpable, though not in equal 
degrees. But where the affray arose out of a boundary 
dispute between the villages of K. and A., in which several 
persons were killed and wounded; the F. LJ. held, that as 
the villagers of A. had in the first instance endeavoured to 
settle the dispute by treaty, and bad throughout the affray 
acted on the defensive, they were entitled to an acquittal.'* 

Affray in There is one case in which a party can never justify an 
resistance a ff ray into which he has been led, and that is, where it has 
of law. arisen in resistance to a professedly legal process. Ac¬ 
cordingly parties liave been sentenced where they had 
resisted a distress, which in one case was lawful, but 
irregularly levied, and in another was fraudulent from the 
very first. Because the party always has his remedy in 
a Court of Justice, and respect for the law requires that that 


a Arch. 800. 

b 1 M. Dig. 124, § 63. 3 M. Dig. 105, § 4. 


c 3 M. Dig. 105, § 3. 
dZ M. Dig. 117, § 89. 
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which claims to be done under its authority, should be set 
aside only by legal means, and submitted to till it is set 
aside." 

“ In a case where an affray was the consequence of an attach¬ 
ment of property made by a peon under the order of a Moonsiff, 
the Court held, that the officer serving the process, is not 
necessarily bound to exhibit the warrant under which he acted, it 
no demand be made to that effect/6 

Riots and unlawful assemblies. 

“ A riot is described to be, a tumultuous disturbance of the 
peace by three or more persons, assembling together of their own 
authority, with an intent mutually to assist one another against any 
who shall oppose them in the execution of some enterprise of a 
private nature, and afterwards actually executing the same, in a 
violent and turbulent manner, to the terror of the people, whether 
the act intended were of itself lawful or unlawful.’’^ 

The essence of a riot consists in the breach of peace, and 
public disturbance likely to be caused by the deliberate affray, 
carrying out of any design, in the face of all opposition. It 
differs from an affray in two respects; first, the meeting 
must be with a preconceived purpose, whereas an affray 
may be sudden and unpremeditated. Secondly, at least 
three must join to constitute a riot, whereas only two are 
necessary to create an affray/ 

The meeting must be unauthorized; and therefore the 
acts of private persons, lawfully assisting an officer of justice nzed. 
would not be a riot. Any unnecessary violence or illegal 
acts, committed by them, would be punishable as assaults, 
manslaughter, &c., but the collective conduct of the party 
would not be a riot.* 




Again the enterprise must be of a private nature; for any 
deliberate meeting of a body of men to carry out a public 
object in the face of all resistance, would be an overt act of 
High Treason./ 

It is not necessary that any violence should be actually 
committed. Indeed the greater the riot, the less likely is it 
that any actual violence should take place, as the intinrida- 
n 1 M. Dig. 123, § 62. 3 M. Dig. 105, § 2. d 1 Hass. 201. 

l> 1 M. Dig. 124, § 69. e 1 Buss 266. 

c 1 Buss. 266. f j Buss. 267. 
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tion exercised by a mob would probably prevent re¬ 
sistance;—but it is essential that there should be such 
circumstances as are calculated to excite terror, and to 
create an apprehension of personal danger, such as being 
armed, using threatening speeches, turbulent gestures, and 
the like.* 1 And where such circumstances exist, the law 
will infer terror, though the persons actually present were 
sufficiently courageous to feel no alarm. 

Nor is it of any importance whether the act done were 

need not be or unlawful, since the offence consists, not in the 

imiawiui. , , . 

object for which the riotous assembly was collected, but m 

the public disturbance caused by effecting it. 

“ From whence it follows, that if three or more persons assist a 
man to make a forcible entry into lands to which one of them has 
a good right of entry ; or if the like number, in a violent and 
tumultuous manner, join together in removing a nuisance or other 
thing, which may be lawfully done in a peaceful manner, they are 
as properly rioters, as if the act intended to be done by them, were 
ever so unlawful.” 

“ The law will not suffer persons to seek redress of their private 
grievances by such dangerous disturbances of the public peace ; 
but the justice of the quarrel, in which such an assembly may have 
been engaged, will be considered as a great mitigation of the 
offence.”** 

Definition An unlawful assembly is a mere assembly of persons upon 
unlawful a purpose, which, if executed, would make them rioters, 
assembly. p> u t which they do not execute, or make any motion to 
executed And it has been ruled that 

“ Any meeting, assembled under such circumstances as, accord¬ 
ing to the opinion of rational and firm men, are likely to pro¬ 
duce danger to the tranquillity and peace of the neighbourhood, 
is an unlawful assembly ; and in viewing this question, the jury 
should take into their consideration the way in which the meetings 
were held, the hour at which they met, and the language used by 
the persons assembled, and by those who addressed them ; and 
then consider whether firm and rational men, having their families 
and property there, would have reasonable ground to fear a breach 
of the peace, as the alarm must not merely be such as would 
frighten any foolish or timid person, but must be such as would 
alarm persons of reasonable firmness and courage.”** 


a Arch. 701. 
b 1 Russ. 208. 


e 1 Russ. 266. 

d Per Alderson B. cited 1 Russ. 273. 
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u All persons who join an assembly of this kind, disregarding its 
probable effect, and the alarm and consternation which are likely 
to ensue, and all who give countenance and support to it, are 
criminal parties.”# 

‘if any number of persons assemble together in a manner indi¬ 
cating an intention t;o commit an unlawful act, or inconsistent with 
public tranquillity, it shall be competent to the Magistrate to order 
them to disperse; and to punish those who may not comply with 
such order, with fine not exceeding fifty rupees, or imprisonment, 
without labour, not exceeding one month. 

4 Persons twelve or more in number, assembling for riotous 
or rebellious purposes, or for the purpose of interfering with, or 
obstructing, the collection of the revenue, and refusing to disperse 
when called upon to do so by the local authorities, or re-assembling 
after having dispersed, shall be liable to be tried by the Session 
Court, and on conviction, shall be sentenced to imprisonment for a 
period not less than three, nor exceeding ten years.V 



Penalty on 
persons 
refusing to 
disperse. 


a Ibid 

b Reg. III. of 1831, §2. 


e Ibid. § 3. 
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OFFENCES OF A PUBLIC NATURE. 


CHAPTER IV. 

OFFENCES AGAINST PUBLIC TBADE. 

As this class of offences is of comparatively rare occurrence, 
and rests entirely on express enactments, which require no 
commentary, I have not thought it advisable to swell this 
work by quoting them in full. I shall therefore merely 
indicate , the particular heads, and the acts which apply to 
them. 

Boats. —Act IV. of 1842. 

Customs. —Reg. I. of 1812. 

Act VI. of 1844. 

Liquob. —Reg. I. of 1820. 

„ VII. of 1832. 

Act XXXII. of 1845. 

Poets. —Act XXII. of 1855. 

Salt. —Reg. I. of 1805. 

„ II. of 1807. 

„ V. of 1831. 

Act XVII. of 1840. 

„ VII. of 1852. 

Saltpetre. —Act XXVIII. of 1857. 

Seamen. —Act XXVII. of 1850. 

Ships.— Act X. of 1841. 

Stores. Military. —Reg. II. of 1812. 

Act XVIII. of 1841. 

Act. XXVIII. of 1857. 

Sulphur. —Act XXVIII. of 1857. 
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OFFENCES OF A PUBLIC NATURE. 


CHAPTER Y. 

OFFENCES AGAINST PUBLIC MORALS AND POLICE. 


1. Adultery. 

2. Obscenity. 

3. Crimping. 

4. Nuisance. 


6. Provisions 

7. Lottery. 


5. Selling Children. 


8. Kailway. 

9. Telegraph. 

10. Conspiracy. 


Adultery. —The Mahometan system of law differs from Adultery, 
that of England in regarding adultery as a criminal offence . a 
The penalty awarded is death, but the practice of the Courts 
may be said to have fixed the maximum punishment within 
the discretion allowed by Reg. XV. of 1803, § 2. Cl. 7; that 
is, imprisonment not exceeding seven years, and stripes not 
exceeding 195/ 

“Tahsildars, and other Police officers acting under them, shall 
not take cognisance of cases of adultery.”? 

“In cases of adultery, it shall be requisite that the charge shall 
be made and prosecuted exclusively by the husband against the 
wife, or by the wife against the husband.”** 

A Christian cannot be punished criminally for adultery in Christians, 
any Mofussil Court within the Presidency of Bombay; there 
being no jurisdiction under the law in force there,? unleSvS 
the act is punishable by the religious law of the offender./ 

a See 2 Hed. 2, *d Reg. I. of 1818, § 3. Cl. 4. 

b Baynes C. L. II. e Reg. XIY. of 1827, § 1. Cl. 1, Para 7. 

c Reg. XI. of 1816, § 46. / 3 M. Dig. 116, § 88. 
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Harbour- By tlie Mahometan law, persons who harbour adulterers 
in ferer. A are liable to akoobut. rt 

Indictment On an indictment for a rape, the prisoner cannot be con- 
tor rape. ax 

victed of adultery, the offences being essentially distinct. 6 

Obscenity. OBSCENITY. 

‘Whoever, within the territories in the possession and under the 
Government of the East India Company, in any shop, bazar, street, 
thoroughfare, high-road, or other place of public resort, distributes, 
sells, or offers or exposes for sale, or wilfully exhibits to public 
view, any obscene book, paper, print, drawing, painting, or repre¬ 
sentation ; or sings, recites, or utters, any obscene song, ballad, or 
words, to the annoyance of others; shall, upon conviction before a 
Magistrate, be liable to a fine not exceeding 100 rupees, or to 
imprisonment, with or without hard labour, for a period not exceed¬ 
ing three months, or to botb.’c 

‘ It shall be lawful for any person whatsoever, to apprehend any 
person found committing any of the above named offences, and 
forthwith to deliver him to a Police officer of the place where he 
shall have been apprehended, to be taken before any Magistrate 
having jurisdiction in such place; and it shall be the duty of every 
Police Officer to use his best endeavours to apprehend and to 
convey before a Magistrate any person that he shall find so open¬ 
ing, together with such obscene books, papers, prints, drawings, 
paintings, and representations, as may be found with such person.^ 

‘Nothing contained in this Act, shall apply to any representa¬ 
tion, sculptured, engraved, or painted, on, or in any temple, or on 
any car used for the conveyance of idols. 

Crimping Crimping. —Various Acts have been passed by the Indian 
^ration!” Legislature to guard against that covert form of slavery 
which might arise, by luring ignorant natives into some 
distant country, where they would practically be at the 
mercy of any one who had them in his power. 


All contracts or inducements by which natives are led to 
emigrate from the continent of India are made penal,/ even 


d Ibid. § 2 . * 
e Ibid. § 7, 

/ Act XI V. of 1839, § 2, Act XXIV of 1852, § 3. 


a 1 M. Dig. 123, § 86. 
b 1 M. Dig. 123, § 60. 
c Reg. I. of 1856, § 1. 




Nflt&ANCfi. 


177 



though neither force nor fraud has been used ; where the lat¬ 
ter circumstances entei into the case, the penalty is enhanced." 

Specific Acts however have been passed, allowing* the 
emigration of natives from certain Ports, to certain Colonies^ 
and under certain restrictions. These will be found collected 
in Mr. Baynes’ Criminal Law, p. 189. 



N UISANCE, —Nuisances are of two sorts, Public and Private. ^ t3 
Those which only affect individuals cannot be made the sanee. 
subject of an indictment, but may be the ground of a Civil c ^***^ Q 
action for damages. Accordingly, indicted, 

“Where upon an indictment against a tinman, for the noise made 
by him in carrying on his trade, it appeared in evidence, that the 
noise only affected the inhabitants of three sets of chambers in 
Clifford’s Inn, and that by shutting the windows the noise was in 
a great measure prevented, it was ruled by Lord Ellenborough, C. el. 
that the indictment could not be sustained, as the annoyance was, 
if any thing, a private nuisance. 

On the other hand a public nuisance, which affects all Public 

\ . , x . ,, nuisance 

equally, can only be the subject of an indictment, tor other- can only be 
wise a party might be ruined by a million suits.c indicted. 

In general it may be laid down, that anything which What a 
seriously affects the health, comfort, safety or morals of the 
community, may be indicted as a public nuisance. For 
instance, keeping filth upon premises, or exercising offensive 
trades, which destroy the purity of the air; keeping a savage 
bull in a field through which there is a footway; keeping 
ferocious dogs unmuzzled; bringing a horse diseased with 
glanders into a public place, to the danger of infecting the 
Queen’s subjects; exposing a child infected with small pox 
in the public streets;'' keeping gunpowder, naphtha, or 
- similar inflammable substances, in such large quantities as 


a Act XXIV. of 1852, § 5. 
b 1 Russ. 318. 

c 1 Russ. 317, but even then a private individual may sue for any especial 
damage he has suffered. Por instance, a man may be indicted for digging a 
hole in a high road, and sued by a party who ha3 fallen into it, and broken 
his leg. Ibid. note. 

d 1 Russ. 317. Arch. 745. 

Y 
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a nuisance. 


to be dangerous to life and property keeping brothels and 
common gambling houses and although, as we have seen 
above, a smith’s hammer is not considered sufficiently noisy 
to be a common nuisance, that more terrible weapon, a 
woman’s tongue, is, and indictments, for being ‘a common 
scold’ wei’e well known to the English law, and the offence 
was punished by placing her on an ingenious instrument* 
now extinct, called a trebucket, or cueking stools 
Coming to It has been ruled that where a noxious trade or other 
nuisance, is established at such a distance as to be inoffen¬ 
sive to any one, and afterwards persons choose to build 
houses, or make roads, near it, no indictment can be brought, 
for the trade, &c., was legal before the building of the house, 
or construction of the road.d But this position is doubted 
in Arch bold/ and I would submit with justice. Otherwise 
the result would be, that a party, by doing that which could 
not be prevented at the time, might maintain a desert around 
him for ever, to the injury of public and private interests. 
The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a 
stronger case for exemption./ 

Nor is a party allowed to say, that the smells, &c., were 
so bad before be came there, that he has added nothing 
perceptible to the annoyance. Where such a defence was 
set up r . Abbott, C. J. said, 

“It is not necessary that a public nuisance should be injurious to 
health ; if there be smells offensive to the senses, that is enotfgh, as 
the neighbourhood has a right to fresh and pure air. It has been 
proved that a number of other offensive trades are carried on near 
this place, but the presence of other nuisances will not justify any 
one of them ; or the more nuisances there were, the more fixed 
they would be. However one is not the less subject to prosecution, 
because others are culpable.”# 

a Reg. v. Lister. 26 L. J. M. C. 196. See as to gunpowder, Act XVIII. of 
1841, § 2 and Act XXVIII. of 1857, § 7. 
b 1 Russ. 322, 323. 
c 1 Russ. 327. . 
d 1 Russ. 323. 

« 746. 

/Elliotson v. Feetham, 2 Bing. N. C. 134 Bliss, v. Hall, 4 Bing. N. C. 183. 

'g 1 Russ. 319. 
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Nor is a party allowed to plead a sort of set off, and to Public be- 
_ _ 5 , _ r , , i , neht from 

show that however undoubted a nuisance he may be to nuisance. 

some, he is conferring a more than proportionate benefit 

upon the entire community, for, as the Court of Queen’s 

Bench observed in such a case— 

“ No greater evil can be conceived than the encouragement of 
capitalists and adventurers to interfere with known public rights, 
from motives of personal interest, on the speculation that the 
charges made may be rendered lawful, by ultimately being thought 
to supply the public with something better than what they actually 
enjoy.”a 

Nor, finally, can any length of time be held to justify a Lapse of 
nuisance, for the lapse of ages cannot authorise a man to 
poison his fellow subjects/ 

Besides the remedy by indictment, summary powers are 
given to the Magistrate by Act XXI. of 1841. trate. 

* It shall be lawful for any Magistrate, when the public benefit 
and comfort are in question, to cause unlawful obstructions and 
nuisances to be removed from thoroughfares and public places, and 
to suppress, or cause to be removed to a different place, trades or 
occupations injurious to the health or coinfort of the community, 
and to prevent such construction of buildings, and such disposal of 
combustible substances as may appear to him likely to occasion 
conflagration, and to cause the removal of buildings in such state of 
weakness, as by the probability of their falling, may appear to him 
to expose individuals to danger.^ 

‘In exercising the authority conferred by the above Section, the Procedure. 
Magistrate shall, after holding such enquiry, as tnay satisfy him of 
the necessity of proceeding under this Act, issue an injunction, 
which, if practicable, shall be served personally on the .parties 
concerned ; but if such service shall be impracticable or very 
inconvenient, the injunction shall be notified by oral proclamation, 
and a written notice thereof shall be set up at such place or places 
as may be best adapted for conveying information to the parties 
concerned. And in case such injunction be not obeyed, the 
Magistrate may compel observance thereof by force, and punish 
disobedience by fine not exceeding 200 Rupees, or by imprison¬ 
ment without labour for any period not exceeding one month, and 
if the Magistrate finds it necessary to incur expense in removing 
noxious or dangerous articles, or buildings, it shall be lawful for 
him to sell the same, or their materials by public auction, in order 


a Hex. v. Ward. 4 A. & E. 404. c§ 1. 
b Arch. 746. 
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to defray the charge, delivering any surplus that may remain to 
the owner. And it shall be lawful for the Magistrate to compel, 
under the like penalty, the owners of tanks or wells adjacent to 
any public thoroughfare, to fence the same in such manner as to 
prevent danger to the public arising therefrom/'* 

Sale, of Child Selling. —The sale of children, as slaves to be 
c 11 ren ’ used for labour, or for purposes of concubinage, seems to be 
a common offence in many parts of India. It has been held 
punishable under the discretion allowed by Keg. XV. of 
1803 § 2, Cl. 'Ifi The Court of IP. U. have however declared 
that such an act is not punishable in times of famine.* 

If selling and purchasing children is an offence, of course 
stealing them is also one. The same punishment would 
appear to he awarded d 

Selling Provisions. —The Court of F. U. lias held that the sale of 

provisknfs.“ unwholesome provisions’" was an offence punishable under 
§ 7, Reg. X of 1816, and § 54 Act 14 of 1843, but they 
stated that they were not prepared to acquiesce in the 
reasoning which would make the sale of provisions of 
indifferent quality,” an offence punishable under § 32> 
Reg. IX of 1816.* 

TJnautho- LOTTERY. —All lotteries not authorised by Government 

Th toil?*’are declared, by Act V. of 1844, to be common and public 
nuisances, and contrary to law../ 

All persons who allow a lottery to take place in their 
house are liable to a fine of Rupees 5,000,9 and those who 
make any contract contingent on the event of a lottery, or 
who publish proposals for one, are liable to a fine ol Rupees 
10007' 

Railways. Railway.—T he General Act for the Regulation of Rail- 

« § 2 - 

b Mad. F. U. 20 of 1854. 

cC O F U 17 th Sept 1839. It may be asked whether such an act, if not 
punishable must not be held to he lawful, and if lawful, then the obligations 
arising out of the sale should be enforced. But this they cannot be under 
Act W of 1843, § 2. 
d Baynes Cr. L. IX. 


e F. TJ. 19th Jan. 1847. 

/§ I* 


g Ibid. § 2, 
h Ibid. § 3. 
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ways in India/* contains a number of provisions imposing 
penalties upon those who defraud the Company, who incon¬ 
venience their fellow passengers, or who do any thing to 
endanger the safety of persons or goods travelling along the 
line. The act is, however, too long and minute to require 
insertion here. 

Telegraph. —The same remarks apply to the act for 
regulating the establishment and management of Electric 
Telegraphs in India.* It is merely necessary in this place 
to indicate its existence. 

Conspiracy. —This crime has been defined to consist, 
either in a combination and agreement by persons to do 
some illegal act, or a combination and agreement to effect a 
legal purpose by illegal means. c 


<SL 


Tele¬ 

graphs. 


'Definition 
of con¬ 
spiracy. 


The essence of the offence consists in the combination; 
for if several do an illegal act, without confederacy, it may 
be indictable, but not as a conspiracy. And conversely, 
that which will he legal if done by one, may often be illegal 


if several unite to do it. For the union of several to effect 
a common object, gives a serious and almost irresistible 
character to the enterprise, which materially alters its legal 
aspect. 

Conspiracies have been divided by Archbold into six Different 
L classes of 

classes. conspir- 

“ 1st. Falsely to charge another with a crime punishable by law, acKS * 
either from a malicious or vindictive motive or feeling towards the 
party, or for the purpose of extorting money from him. 2d. 
Wrongfully to injure or prejudice a third person, or any body of 
men, in any other manner. 3d. To commit any offence punishable 
by law. 4tli. To do any act with intent to pervert the course of 
'justice. 5th. To effect a legal purpose with a corrupt intent, or 
by improper means. 6th. to which may be added, conspiracies or 
combinations by journeymen to raise their wages. 


The first head is not strictly accurate; the falsity of the Ch ^J Dg 
charge is not always essential, for if several conspire to crime, 
indict a person, for the purpose of extorting money from 


a Act XVIII, of 1854. c 2 Russ. 675. 

b Act XXXIY. of 1854. d Arch. 788. 



him under the pressure of the accusation, this is a crime 
whether he be guilty or innocent.® Their offence consists, 
not in bringing the charge, which may be a true one, but in 
perverting justice to their own unlawful gain. 

Combining Under the second head come many cases, where it is 
judice criminal for several to do that which one person might do 
another. w ^h impunity. For instance, one person might, without 
exposing himself to a prosecution, say of another that his 
health, was failing, or that he was taking to drink; but if a 
number conspired to spread such rumours, for the purpose 
of injuring a man in his profession, this would be indictable 
as a conspiracy/ So it was held to be a criminal offence to 
conspire on a particular day, by false rumours, to raise the 
price of the public Government funds, with intent to injure 
the subjects who should purchase on that day f though I 
doubt whether any indictment could have been drawn if a 
party had gone into a stockbrokers by himself, without any 
confederacy, and said that he had reason to believe a peace 
was about to be signed. So it was held to be an indictable 
conspiracy for a number of men to go to a theatre, with a 
settled design to hiss an actor, or damn a piece; while it 
was admitted to be the unquestionable right of the audience 
to express by applause, or hisses, the sensations which 
naturally presented themselves at the moment/ And even 
a combination between officers in the service in the East 
India Company to resign their commissions was held an 
illegal act. 6 The principle in all these cases is probably that 
suggested before, that by this species of union an unfair 
pressure is brought to bear on some one else, which he 
cannot have the means of resisting. 

Obstruct. The third head requires no comment. All attempts to 
mg justice ^ am p er w jth evidence, to bribe judges or officers of a Court 
of justice, or by any underhand means to obtain a decision 
of a suit would come under the fourth head./ 

a 2 Russ. 676. d 2 Russ. 681. 

b Arch. 780, c 2 Russ. 677. 

c 2 Russ. 679. /2 Russ. 678. Arch. 789. 
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illegal 

means. 


The fifth head may be illustrated by those cases, in which Effecting 
efforts have been made to procure v political changes by J |f^t by* 
exciting discontent and disaffection in the minds of Her 
Majesty’s subjects. Where it appeared that a large number 
ol persons had assembled at meetings, at which violent 
speeches were made respecting the Government and con¬ 
stitution, and the defence was, that their purpose was by 
reasonable arguments and proper petitions to effect certain 


reforms; Alderson 33. directed the jury that it was perfectly 
legal to petition on all those points, but that they were to 
find the parties guilty, if they were of opinion, that they 
had conspired to excite disaffection.® 

The general evidence ol a conspiracy to do a thing, con- Evidence 
sists in showing the thing done, and that it was the result piracy, 
of a combination. But this is not essentially necessary. 

The conspiracy itself is the offence, and whether any thing 
have been done in pursuance of it or not, is immaterial. 4 


As the essence of the crime consists in the union of Acts of 
several to do an act, which is not completely effected by ^pimtor* 
any one, it follows necessarily that the acts of each may be a ^ vi ' 
used as evidence against all the rest. On the other hand, as against all 
the fact of a conspiracy is the thing to be proved, and as the 
acts of one can only be turned against another, if done in 
pursuance of a conspiracy, the existence of the combination 
must be established, before such a course of evidence can be 
admitted. Otherwise the prosecution would be arguing in 
a circle. They would assume the conspiracy, in order to 
make the acts of A evidence against 13, and then would 
prove that B conspired with A by showing what A had 
done. The rule on this point has been laid down as 
follows. 


<( Where several persons are proved to have combined togetlier 
for the same illegal purpose, any act done by one of the party, in 
pursuance of the original concerted plan, and with reference to the 
common object, is, in the contemplation of law, the act of the whole 
party, and, therefore, the proof of such act would be evidence 
against any of the others who were engaged in the same conspiracy ; 
a 2 Ituss. 681. b Arch. 790. 
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and, further, any declarations, made by one of the party at the tune 
of doing such illegal act, seem not only to be evidence against 
himself, as tending to determine the quality of the act, but to be 
evidence also against the rest of the party, who are as much 
responsible as if they had themselves done the act. But what one 
of the party may have been heard to say at some other time, as to 
the share which .some of the others had in the execution of the 
common design, or as to the object of the conspiracy, cannot, it is 
conceived, be admitted as evidence to affect them on their trial, for 
the same offence. And, in general, proof of concert and connection 
must be given, before evidence is admissible of the acts or declara¬ 
tions of any person not in the presence of the prisoner. It is for 
the Court to judge whether such connection has been sufficiently 
established ; but when that has been done, the doctrine applies, 
that each party is an agent for the others, and that an act done by 
one in furtherance of the unlawful design, is, in law', the act of all, 
and that a declaration made by one of the parties, at the time of 
doing such an act, is evidence against the others.’^ 

Two at Lastly, it is hardly necessary to remark, that at least two 
have are necessary to make up a conspiracy. Therefore if A and 
B are indicted for conspiring together, and one is acquitted, 
the other cannot be found guilty. But A may be indicted 
for conspiring with certain persons unknown, and if there is 
any evidence that he did so conspire, he may be convicted, 
although his fellow conspirators remain in the dark. But 


joined. 


“ Where the indictment charged that A., B. and C. conspired 
together, arid with divers other persons unknown, and the jury 
found that A. had conspired with either B. or C., but could not say 
which, and there was no evidence against any other persons than 
the three defendants, A was held entitled to an acquittal. 


a 2 Russ. 697. 


b Arch. 792 
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PROCEDURE AND PRACTICE. 


CHAPTER I 

1. Jurisdiction, 3. Appeal, 

2. Reference, 

We heave already seen that in many cases a power of Summary 
summary conviction is given, without the necessity of com- conviction, 
mitting for a regular trial. Trivial cases of abusive language, 
and inconsiderable assaults and affrays, may be decided by 
Heads of Villages, Tahsildars, and Magistrates « Petty thefts 
by the same three authorities.* Petty cases of injury to 
cattle by the Magistrates and Heads of Police * And by 
Act XII. of 1854, § 1, the Governor of Fort St. Gedrge is 
allowed to confer upon any District Moonsiff within the District 
Presidency the same po wer to try and sentence in the above Moonsiff. 
cases, as is possessed by a Magistrate, 

In cases of heinous offences, whether the party has been Heinous 
apprehended by the Tahsildar, or forwarded to him by Heads offences, 
of Villages, he is to take down the depositions of the wit- 

a Ante p. 113 and 117. 
b Ante p. 35, 36. 
c Ante p. 81. 

d In such cases the trial is to he conducted in the same mode as in the 
Magistrates’ Courts, § 4. All proceedings are to be in writing, § 5. And are 
to be open to review by the Sessions Court, § 6. 

Z 
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nesses, and the confession of the prisoner, in any case in 
which the prisoner may make a free and voluntary confes¬ 
sion, and forward the proceedings to the Criminal Judged 

In cases of bailable offences or misdemeanours, the Tahsil- 
dar may take security for the appearance of the party accused 
before the Magistrate, and transmit the case to him with the 
depositions. 6 But where the offence is a trivial one, and the 
charge appears to him to be groundless, or is withdrawn by 
mutual consent, he is to dismiss the complaint without mak¬ 
ing any report to the Magistrate. 0 

When a prisoner is brought before a Magistrate, charged 
with any crime or misdemeanour, he is to enquire into the 
case, and if it shall appear to the Magistrate that the crime 
charged was never committed, or that the prisoner was not 
concerned in it, he is to be released; otherwise he is to 
forward the case to the Criminal Judge* Bub it shall not 
be necessary for the Magistrate to go farther into the exa- . 
urination than to satisfy his own mind that there is ground 
to believe the prisoner guilty of the crime charged against 
him/* In fact he is to perform the part of a Grand Jury 
under English law. The test generally supplied to them as 
to whether they should find a bill, or throw it out, is this;— 
if the evidence placed before them would authorize a con¬ 
viction, if believed, and in no way rebutted, the case ought 
to be bent to trial. If not, it should be dismissed, since on 
the prosecutor’s own showing, his charge is untenable. 

No private compromise is to be allowed in crimes of a 
heinous nature. 6 

In all cases, where no more severe punishment than six 
months’ imprisonment with 150 lashes, or a fine of Rupees 
200 may have been prescribed, the Magistrate is authorized 
finally to deal with the case, and to award such punishment, 
with a further period of six months’ imprisonment, if the 


a lleg. XI of 1816, § 27, 29. 
b Ibiil. § 31. 
o Ibid. § 32, Cl. 2. 


d Reg. IX of 1816, § 24. 
e Ibid. § 27. 
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fine be not paid. Where he acts under this authority, the 
same procedure is to be adopted, and the same record of the 
case kept, as if the trial had taken place in the Subordinate 
Criminal Court,# 



Jurisdic- 

Criminal Judges* have jurisdiction in the following cases. 

Judges. 

1. In cases where the prescribed punishment does not Minor 
exceed the limitation last specified, as laid down in Keg. X. ofiences * 
of 1816, § 7. 

2. Over all charges of house-breaking by day or night, House 

... , , , ™ \ , , breaking. 

with intent to steal, where the offence has not been attended 

with circumstances of aggravation ; c on conviction the pri¬ 
soner may be sentenced to imprisonment, with hard labour, 
for a period not exceeding two years, and to corporal pun¬ 
ishment not exceeding 150 lashes with the cat-of-nine tailed 

3. In all other cases of theft, whether in a house, ware- Theft, 
house, or from the person of another, which do not amount 

to robbery by open violence, and are not attended with eh> 
cumstances of peculiar aggravation. The punishment will 
either be the same as that last named, or the lighter penalty 
imposed by Reg. X. of 1816, § 7, according to the facts of 
the case.* 

4. Charges of receiving stolen property, with guilty Ifnow- Receiving 
ledge, unless it was known that the property had been 
obtained by violent robbery, or by theft accompanied with 
circumstances of aggravation, or unless the prisoner had been 
previously convicted, or was a notoriously bad character. 
Punishment the same as in § 2, CL 6./ 

a Act VII of 1843, § 54. All Collectors and their Assistants are Magis¬ 
trates, Reg. IX of 1816, § 3, 6. Sudr Ameens in detached Stations may be 
authorized by the Governor in Council to dispose of criminal cases within the 
above limits. Act VII of 1843, § 46. 

6 These are the Subordinate Judges, and principal Sudr Ameens under 
Reg. VIII of 1827, § 4 : The Criminal Judges are also authorized to employ 
Sudr Ameens in Criminal cases, in which they are then to have the same 
jurisdiction, and to bo guided by the same rules. Reg. Ill of 1833, § 2. 

c Which see Ante p. 39. e Ibid. § 3. See it in 'full Ante p. 38. 

d Reg. VI. of 1822, § 2. Cl. 6. /Ibid. § 4. See it in full Ante p. 54. 
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Escape. 5. Cases of escape of persons under custody , a 

Neglect of 6 . Cases of gross and culpable neglect, on the part of 

leoas. p eons j n c ] iar g e 0 f prisoners, whereby they are enabled 
to effect their escape. Imprisonment not exceeding six 
months . 6 

Malicious 7 , Malicious injuries to cattle, punishable with imprison- 

mischief. . . ,.' 

ment not exceeding two years. c 

Melting 8 . Melting or disguising the appearance of ornaments, &o., 

o rnaniCHls ' w ith a fraudulent intent, or dealing with stolen property 
under suspicious circumstances, without giving information 
to the proper authorities ; same penalty/* 

* The Criminal Judge of the Zillah shall not receive or take 
cognizance of any criminal charge or information, except such as 
may be brought before him by a Magistrate, or some Police Officer 
under his authority ; provided however, that this restriction shall 
not be considered as applicable to cases in which an European 
British subject shall be a party.’* 

Excep- The above enactment does not prevent his taking cogni- 
tions. zance 0 f cases of perjury or forgery, whether falling under 
his own judicial view, or committed to him under the pro¬ 
visions of Beg. VI. of 1811, § 5 and 6 , or of Reg. VIII. of 
1829, § 3. Nor of offences committed by prisoners under 
his charge, or cases of escape of parties forwarded to him by 
competent authority, or of Peons who have suffered an 
escape; nor where in the progress of a case before him, 
absent parties appear to be implicated J 

Europeans 4 AU Europeans, not British subjects, shall be amenable to the 

iiiop-t . au ^ or jjy 0 ji* t h e Magistrates, the Criminal Judges, and Session 
Courts, within whose jurisdiction they may be apprehended, and 
brought to trial, in common with the Natives of the country.’# 

Principal but neither Europeans nor Americans can be sent 
Suclr for trial, committal, or confinement to a Principal Sudr 

Arneen 


has no 
jurisdic¬ 
tion. 


b Ibid. § II, Cl. 1. Where there is connivance, the charge must be com¬ 
mitted to the Sessions Court, which may sentence the offenders to imprison¬ 
ment for not less than two, nor more than five years, CL 2. 


a Ibid. § 5. See it in full Ante p. 141. 


clieg. XIII. of 1832, § 8. Cl. 1. 
d Ibid. § 0. See it in full Ante p. 58, 
c Reg. X. of 1816, § 8. 


/Bayne’s Cr. L. 65, note, 
(/ Reg. IX. 1816, § 31. 
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Ameen.a Where the Magistrate is nob competent finally to 
dispose of such cases himself, he is to send them to the Sub¬ 
ordinate Judge, or where the Criminal Court is presided 
over by a native, to the Sessions Court.A 

The Sessions Judge has jurisdiction over all cases which 
cannot come within the cognizance of the lower tribunals. Sessions 
and such cases must he committed for trial to him. Also in Judge ‘ 
any Zillah. in which there shall he no Subordinate Criminal 
Court, or where the Zillah Court and the Courts under 
Subordinate Judges, or Principal Sudr Airmens, shall be 
established at different stations, the Sessions Judge may be 
authorized to take cognizance of all cases ordinarily subject 
to the jurisdiction of the Subordinate Courts. c 

In no case however can the Sessions Judge try a British British 
subject. He must be sent up to the Supreme Court of the only 
Presidency. A British subject, for this purpose, is the a “^ le 
legitimate child of a British father or mother. The first premo 
part of the rule was laid down by the Court of Bengal \ d the 
latter was decided ill the case of a person born in wedlock 
in Madras, of a German father by a Scotch mother. It was 
held that he was only amenable to the Supreme Court. 

But it would be otherwise,’ if the child were illegitimate ; 
for in that case the rule, paHus sequituv ventrem applies, 
and the nationality of the offspring is governed by that of 
the mother. And in all cases where this plea is set up, the 
onus probandi rests on the prisoner declining the juris- 
diction. 6 

Nor can this plea be set up, where the proceedings are Txcep- 
under Act XXX. of 1841, for repressing obstructions to the 
course of justice ; or under the Acts for punishing assaults 

a With the exception, of such a European. Principal Sudr Ameen jis the 
Governor in Council is authorized to create at Cochin. Act VII. of 1843, 

§ 43. 

" b Reg. VIII. of 1827, § 4, 5. Reg. III. of 1833 § 2. Act XXXIV. of 1837. 

§2. Act VII. of 1843, § 43. 

c Act VII. of 1843, § 44 & 45. 

d Const. 978, 806. 


e Bayne’s Cr. L, 200, 
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by British subjects \ a or for offences against the Abkarry 


laws. 6 

Reference. —There are several cases in which the 
Sessions Judge has no power finally to decide the case, but 
must refer it to the Foujdaree Udalut. These cases are as 
follows. 

Capital 1. All cases where a prisoner may be liable to suffer 
mentor death, or imprisonment for life. The Sessions Judge is to 
^nentTor ^ ransm * 1 ^ ® B glish translations of all the papers, and proceed- 
life. ings, read or recorded during the trial to the F. U., and 
shall wait the final sentence of that Court.? 

Where the prisoner is liable to suffer death, the transla¬ 
tions are to be forwarded within ten days after the trial is 
completed ; or as much earlier as from the state of business 
may be practicable. And, in the transmission of trials to 
the F. U., a preference is to be given, as far as practicable, 
to such cases.** 

^Tto^be proceedings are to be accompanied by an English 

sent, letter, stating the Judge’s opinion on the evidence, and on 
the guilt and innocence of the prisoners. All proceedings, 
and papers, received from the Criminal Judge are also to be 
forwarded, and any variations between the depositions of 
the witnesses before the Criminal and Session Judge are to 
be carefully noticed in the proceedings of the latter; and 
any confessions of the prisoner before the Criminal Judge, 
or inquest taken in cases of homicide.* 

< If the prisoner be convicted, either on full legal evidence or on 
strong presumption, of the heinous crime of rape, the Session 
Judge, shall not pass any sentence, but shall refer the trial for the 
sentence of the Foujdaree Udalut.!/’ 

It has been held in Bengal that 

“ In all trials for crime, which are matters for reference to the 
JSL A., even if the sentence be declared by the. Futwah to be 
barred by the insanity of the prisoner, still tho proceedings must 
be referred for the revision and final sentence of the N. A ”9 

a Reg. II. of 1820, Act. VII. of 1853. e Ibid. § 41, Cl. 1. 
b Act XXXII. of 1845. /Reg. I of 1818, § 3. Cl. 3. 

c Reg. YII of 1802, § 15. Cl. 1. g 1 M Dig. 184, § 593. 
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But, 

“ It is not necessary to refer the case of an insane person, charged 
with murder, where the killing may not be proved*”** 

2. “All cases, wherein the Judges of the Sessions Court may where the 
disapprove of the Futwah given by their law officers, and may notFutwah is 
have been expressly authorized by any Regulation to pass sentence, disap- 
notwithstanding such Futwah, either for the punishment of the P rovcd - 
prisoner, or for his acquittal, or discharge, either with or without 
security.”^ 

‘In trials referable to the Foujdaree Udalut, if the Sessions 
Judge disapprove the Futwah given by his Law Officer, or if the 
prisoner or prisoners convicted, or any of the prisoners convicted 
on the same trial, be liable to a sentence of death, the Judge shall 
not pass any sentence, (except for the acquittal and discharge of 
any prisoners not convicted,) but shall transmit the trial with his 
opinion thereupon for the sentence of the Foujdaree Udalut. If 
the Sessions Judge concur with his law Officer in the conviction of 
the prisoner or prisoners, and none of them be liable to a sentence 
of death, the Judge shall pass sentence on the prisoner or prisoners. 

But such sentences, in all trials referable to the Foujdaree Udalut, 
shall not be deemed final, nor shall any warrant be issued for 
carrying the same into execution, until they be confirmed by the 
Court of Foujdaree Udalut—moreover, whenever the trial of a 
principal in any crime may be referred for the sentence or confir¬ 
mation of the Foujdaree Udalut, whether under the present, or any 
other Regulation ; and an accomplice in the same crime shall have 
been brought to trial and convicted at the same time with the 
principal, the Session Courts shall not carry into execution their 
sentence upon the accomplice so convicted, but shall wait the 
confirmation, or final sentence of the Foujdaree Udalut., as well 
respecting the accomplice as the principal: provided however that 
this restriction be not understood to prevent the Judges of the 
Session Courts from directing the release of any prisoners, charged 
as accomplices, whom they may acquit of such charge in concur¬ 
rence with their Law Officer, notwithstanding the reference of the 
trial of the principal to the Court of Foujdaree Udalut.’c 

Where several prisoners are tried jointly, and a reference What dif- 

is necessary, because the Sessions Judge disagrees with the r entos°a 

Futwah acquitting some, while he agrees with it in convict- reference 
1 ° ° necessary. 

a 1 M. Dig. 185, § 596. 

b Reg. XV of 1803, § 6. Cl. 1. See Reg. VII of 1802. § 22. As to cases where 
the Futwah rests on the Mahometan law of Evidence, see Reg. I of 1825, § 8 
and Reg. 6 1829, § 2. Cl. 1 and Index, Tit. Evidence. 

e Reg. XV. of 1803, § 6. Cl. 2. 


NiiNisr. 



ing others, he ought to pass sentence on the latter, but 
suspend execution until the result of the reference as to the 
others is known : a 


What dif- Any difference between the Judge and Law officer, as to 
renderTa ^ ie na ^ ure rite crime committed, equally involves a refer- 
reference ence. As for instance, where the Futwah convicted the 
neccssaiy. p r j goner 0 f an assault, while tlie Judge considered him guilty 
of robbery;—where the Futwah found a charge of homicide 
proved, while the J udge thought nothing established but an 
assault . 6 But where, 

“A Sessions Judge referred a case to the N. A., because the 
Futwah convicted of culpable homicide, and he considered the 
prisoner convicted of aggravated culpable homicide; the Court 
held that this was not a difference of opinion which rendered a 
reference necessary.”*? 

Where the 3 Where the trial has been conducted with assessors or a 
Assessor J Jury, under Act VII. of 1843, § 32, the Sessions Judge is to 
or a Juryp ass a decision, 

4 According to his own opinion, whether lie agrees with the 
Assessors or Jury, or not, if the case be one which under the 
existing Regulations it is competent to him to dispose of finally. 
But if he differs from the Assessors or Jury, his decision shall not 
be carried into effect unless confirmed by the Court of Fonjdare© 
Udalut to which the case shall be immediately referred /d 

No reference, however, is necessary where there are three 
or more assessors, and the majority agrees with the Judge.* 
Where a 4. Where a prisoner is convicted of any crime, for which 

larger j ie declared liable to discretionary punishment, and which 
amount of , „ . „ , . .. , 

punish- is not specially provided for by any regulation, or by any 

called for stated penalty in the Mahometan law, if the Judge shall 
consider that a greater punishment than 7 years’ imprison¬ 
ment with hard labour, and 195 stripes is required, he shall 
transmit the trial with his sentiments thereon to the Court 
ofF. U./ 

a 1 M. Dig. 185, § 601 ; 186 § 608. 

b Mad. F. U. 22 of 1852, 256 of 1856. 

c 1 M. Dig. 186, § 603. 

d Act VII. of 1843, § 3*2, Cl. 3. 

e F. U. cited Baynes Cr. L. 209, note. 

f Reg. XV. of 1803, § 2, CL 7. See Mad. F. TJ. 320 of 1856. 
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5 ; In all the above cases, a reference is compulsory. Tlie^^ e ^ 
Sessions Judge is authorized, where he thinks fit, to report mitigation 
to the F. IT. the^case of any prisoner, who may appear a of m ^" 1 ® s h ' 
proper object of mercy, or pardon.® Also to report for miti- re ^V“ 
gation of punishment, all cases of robbery, &c., under Reg. 

XY. of 1803, § 4, Cl. 3, b where the penalty imposed therein 
appears excessive. 0 And similarly, where the punishment 
prescribed in lieu, of amputation under Reg. VII. of 1802, § 

21 d or for perjury or forgery under Reg. YI. of 1811, § 3, 

Cl. 1/ may be thought too severe./ 

‘Whenever the Judges of the Session Courts may refer to the 
Court of Foujdaree Udalut the trial of a prisoner or prisoners whom 
they may consider proper objects of an extension, mitigation, or 
remission of punishment in any case whatever, they shall be care¬ 
ful to notice the same in their letters accompanying the trials refer¬ 
red, and shall state at large the grounds of their judgment whether 
for or against the prisoner, with such of the facts and circumstances 
in evidence upon the trial, as may be necessary to explain the 
case of the prisoner, whose punishment is proposed to be extended, 
mitigated, or remitted. 5 # 

Where the Judge is in doubt whether the facts proved j u d ge 
amount to a crime or not, lie may submit the case to the c “" st g **' e 
F. U., hut is bound in the first place to record a finding finding, 
against the prisoner. Where he omits to do so, the record 
will be returned to him as irregular.* 

No reference can he made, where the Judge agrees with Norefer- 
his law officers, or assessors, in an acquittal; as, whatever 
the opinion of the F. TJ. might be, they have no longer any acquittal, 
power to deal with the case.' Nor can he refer it, where he 
has himself full power to dispose of the matter ;—as, for Or where 


Judge has 
full powers 


a Reg. XV. of 1803, § 4. Cl. 6. 
b See it Ante p. 42. 
c Reg. I of 1825, § 3. Cl. 2. 
d See Index Tit. Amputation. 
e See it Ante p. 75. 

/Reg. I. of 1825, § 4, 5. 

g Reg. XV. of 1803, § 6. Cl. 3. See Mad. F. U. 120. of 1851. 
h 3 M. Dig. 131, § 204 ; 132 § 208. Bombay, 
i Mad. F. U. 59 of 1851 j 278 of 1853 j 33 of 1854. 
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instance, where he is authorized to inflict the full penalty ; a 
or where no minimum punishment is fixed, so that he can 
himself mitigate the sentence as much as he thinks fit.^ 

Nor can a Judge refer a case > which he is competent to 
dispose of, on the ground that the prisoner is also convicted 
on another charge, which is by law referable. 

“Under the circumstances of the case it was the duty of the 
Sessions Judge to pass sentence upon the said prisoner according 
to Law; which sentence would of course have merged in the 
sentence which the higher Court might see fit to pass upon the 
same prisoner in the following case, in the event of their convicting 
him therein; but which, in the event of their having acquitted him 
in the latter case, would have necessarily been carried out, unless 
subsequently reversed or mitigated in consequence of the Foujdaree 
Udalufc acting upon the power vested in them of calling for the 
record of the trial .' n c 


Powers of Appeal. —All criminal authorities in the Mofussil are 

Judge, liable to a revision of their acts by the Sessions Judge. 

‘The Magistrates shall cause to be delivered to the Sessions 
Courts of their respective Zillahs, a calendar containing a list of 
all persons whom they may have apprehended for crimes or mis¬ 
demeanors, and discharged for want of sufficient evidence; as also 
a calendar containing a list of all punishments which they may 
have ordered on petty offences or petty thefts.’ 


‘These calendars are to be accompanied with all the original 
proceedings in each case, and if the Sessions Court shall bo of 
opinion, that any of the persons mentioned in the first calendar 
have been discharged, or the persons specified in the second calendar 
punished upon insufficient grounds, they are to transmit to the 
Magistrate such written orders on the case as may appear to them 
proper, to which he shall conform. ’d 

Where a Magistrate is exercising the powers of a Subor¬ 
dinate Judge in Criminal matters,fit is enacted that 

‘An Appeal from his sentence or order may be preferred to the 
Sessions Judge within one month ; and it shall be competent to the 

a Mad. E. U. 65 of 1852 : 88 of 1854. 

I 1 M. Dig. 185, § 595. 

c Mad. F. U. 106 of 1852. 

d Keg. IX. of 1816, § 40. The complaint, defence, and so much of the evid¬ 
ence as is material, must be taken down in writing. Keg. VIII. of 1832, § 3. 


iessions Judge upon such an Appeal, to annul or alter the sentence 
or order, provided that he shall not increase the punishment award r 
ed by the Magistrate 

The authority to over-rule judgments passed by Sudr 
Ameens in Criminal oases is also vested in the Sessions 
J udge.* 

‘ The Nizamut Udalut in the Presidency of Bengal, ant] Foujdaree Powers of 
Udalut in the Presidency of Madras, in any case in which it shall Court of 
appear to either of them upon a review of the Abstract Statements udal^to 
or Calendars of Prisoners punished without reference, that the review 
sentence passed is one which cannot lawfully be passed on a cases not 
person convicted of the offence as stated in the Abstract Statement referred, 
or Calendar, shall annul the sentence, and shall certify to the 
subordinate Court the sentence or sentences which may lawfully be 
passed for such offence, and thereupon the subordinate Court shall 
pass a new sentence according to law, and shall amend the Record 
in accordance therewith.^* 

‘The said Nizamut Udalut or Foujdaree TTdalut, in any case in 
which it shall appear to either of them, upon a review of the 
Abstract Statements or Calendars of prisoners punished without 
reference, that the verdict or judgment pronounced on any prisoner 
was not warranted by the evidence, or that his sentence was™too 
severe, may, if it thinks fit, require the Judge of the Court in 
which the conviction was had, to certify under his hand all the 
evidence taken in the case affecting such prisoners, with any ob¬ 
servations which the Judge may be desirous of making in explana¬ 
tion of the verdict, judgment, or sentence; and thereupon the 
Nizamut Udalut, or Foujdaree Udalut, as the case may be, may 
annul such verdict, judgment, and sentence, if the verdict or judg¬ 
ment shall appear to it not warranted by the evidence, or mitigate 
the sentence, if it shall appear too severe, and in either erse shall 
certify its proceedings to the Court in which the conviction was 
had, which shall thereupon make such orders as are conformable 
to the decision of the Nizamut Udalut, or Foujdaree Udalut, and 
if necessary, amend the record in accordance therewith.’J 

‘Instead of proceeding under this Act, the said Nizamut Udalut May call 
or Foujdaree Udalut may, whenever it thinks fit, call for the whole for record, 
'record of any criminal trial in any subordinate Court, and pass 
thereon such orders as it thinks fit, but not so as to enhance the 
punishment awarded, or punish any person acquitted in the subor¬ 
dinate Court.' 

‘It shall be competent to a single Judge of the Foujdaree Udalut Powers of 

on a revision of the proceedings held on any criminal trial by any a sm gle 

Judge. 

i a Act VII. of 1843, § 55. 
b Ibid. § 36. 

e Act XIX, of 1848, § 2, 


d Ibid. § 3. 
e Ibid. § 4. 
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Court of inferior jurisdiction, to reverse or alter the sentence or 
order passed thereon, provided such reversal or alteration be in 
favor of the accused, whether for acquittal, mitigation of punish¬ 
ment, or otherwise/® 

‘If a single Judge of the Foujdaree Udalut on a revision of the 
proceedings in a trial held by a Sessions Judge, concur in opinion 
with the Sessions Judge whether for conviction or acquittal, it 
shall be competent to such single Judge to pass a final sentence, 
except for capital punishment, which as heretofore shall in all cases 
require the concurrent opinion of two Judges of the Court/6 


a Act VII. 1848, § 43. 


b Ibid, § 34. 
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CHAPTER II. 

MAHOMETAN LAW. 

As Mahometan law is Still, nominally at least, the guide of 
Criminal Courts in the Mofussil, it will he necessary to con¬ 
sider how far they are hound by it, and in what cases they 
may disregard or modify its decisions. 

Except in cases where the Sessions Judge chooses to em¬ 
ploy assessors, or a Jury, Under Act VII of 1843, § 32, he 
must always sit along with the Mahometan Law Officer 
attached to his Court.“ 

At the conclusion of the trial, 

‘The Mahomedan Law Officer (who is to be present during the 
whole of the trial) is to write at the end of the record of the pro-^ 
ceedings, the futwab, or law, as applicable to the circumstances of 
the case ; and to attest it with his seal and signature. The Court 
shall attentively consider such futwah ; and if it shall appear con¬ 
sonant to natural justice, and also conformable to the Mahomedan 
Law; they arc to pass sentence in the terms of the futwah (except 
in cases in which they are expressly directed not to pass sentence), 
and to issue their warrant to the Criminal J udge for the execution 
of it, without further reference, or delay. Provided however, that 
in all cases where a prisoner may be liable to suffer death, or im¬ 
prisonment for life, the Court shall transmit translations in English, 


Mahome¬ 
tan Law 
Officer* 


Futwah. 



a Act VII. of 1843, §31. 
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all the papers, and proceedings, read or recorded during tlie 
trial, to the Foujdaree Udalut, and shall wait the final sentence of 
that Court . 9 a 

Course to 4 Where the Sessions Judge shall disapprove of any part of the 
be adopted proceedings held on a.trial, or of the futwah delivered by the law 
Zsihis d\t officer » they are not to pass sentence in such cases; but shall com- 
approved piete the trial, and transmit to the Foujdaree Udalut, a copy of all 
of. the proceedings, and the futwah of the Law Officer; with a sepa¬ 
rate letter, stating the grounds of their disapproval; and wait tlie 
sentence of that Courts 

‘ The Judges of the Sessions Courts are to refer to the Mahome¬ 
tan Law Officers of their respective Courts, all questions on points 
of law that may arise during the course of any trial, and respecting 
which no specific rules may have been enacted by the Legislature, 
and shall regulate their proceedings by the opinions which may be 
so delivered. Where such opinion shall appear to the Judge con¬ 
trary to the principles of natural justice, or to the Mahomedan law, 
they are nevertheless (in cases not provided for by the regulations) 
to be guided by them; and after completing the trial, and obtain¬ 
ing the futwah of the Law Officer upon the case, they shall, with¬ 
out passing sentence upon it, transmit the proceedings and futwah 
to the Foujdaree ITdalut with a separate letter, stating their objec¬ 
tions to such opinions or futwah and wait the sentence of that 
Court.’c 

What doc- “On trials, for murder the Law Officers shall deliver their Fut- 
trine to wah, or law opinions, upon the case, according to the doctrines of 
prevail. Yusuf and Mahoraed.”d 

When Fut- certain cases however the Judge is authorized to dis- 
Tside Ct re S ard tdie futwah, without making any reference. 

Evidence. where the futwah rests upon some peculiar princi¬ 

ples of the Mahometan law of evidence. 

‘It shall be competent to a Sessions Judge to pass sentence? 
without reference to the Court of Foujdaree Udalut, on all persons 
convicted before him of any crime by law punishable by a Sessions 
Judge, notwithstanding any objection taken to the deponents by 
the Law officer, provided such objection consists of any of the fol¬ 
lowing personal exceptions to the witnesses or prosecutors.—1st. 
That they are officers of Police, or in the service of Government; 
or the persons who took the prisoner into custody; 2ndly, that they 
are persons not of the Mahomedan persuasion ; 3rdly, that they are 
prosecutors, or stand in the situation of prosecutors, from having 
been injured by the prisoner; 4thly, that they are women; 5thly, 

a Reg. VII. 1802, § 15, Cl. 1, c Ibid. § 23. 

b Reg. VII. 1802, § 22. d Ibid. § 19. 
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that they are near relations of the prosecutor ; 6thly, that they are 
masters, servants, or slaves of the prosecutor.’ 


4 But if the Law officer objects to the conviction of the prisoner, 
on the ground of the insufficiency to conviction of the testimony 
itself, or on any other ground separate and distinct from the per¬ 
sonal exceptions specified in Clause 1st, the trial shall be referred 
to the Court of Foujdaree Udalut as heretofore.^ 

4 If the crime for which the prisoner is declared liable to dis¬ 
cretionary punishment shall not'have been specifically provided for 
by any regulation denouncing the penalty to be adjudged on proof 
of the commission of it ; but be such as would have subjected the 
prisoner to the specific penalty of hud or kissaas, provided by the 
Mahomedan law, if he had been convicted by full legal evidence ; 
and the futvvah of the Law Officer shall declare him liable to dis¬ 
cretionary punishment, in consequence of the evidence not being 
such as the Mahomedan law requires for a sentence of hud or 
kissaas, though sufficient to convict the prisoner on strong pre¬ 
sumptive proof (ghalib-oo-zun) ; the- Judge before whom the trial 
may be held, provided he concur in the conviction of the prisoner, 
shall require the Law Officer to declare, by a second futvvah, to 
what specific punishment (of hud or kissaas) the prisoner would 
have been liable under the Mahomedan law if he had been con¬ 
victed by full legal evidence ; and shall proceed thereupon to pass 
sentence according to such second futwah ; commuting the punish¬ 
ment if any regulation require it ; or if the case be referable for 
the sentence of the Foujdaree Udalut, shall transmit the trial with 
his opinion to that Court.’ 

* The Judge before whom the trial may be held shall proceed in 
like manner as directed in the preceding clause, when the crime of 
which the prisoner is convicted (whether upon full legal evidence 
or upon strong presumptive proof) may not have been specifically 
provided for by any regulation, but would subject the prisoner to 
the specific penalty of hud or kissaas, provided by the Mahomedan 
law, if the sentence against him for such penalty were not barred 
by some special exception, or scrupulous distinction (shoobah), not 
affecting the nature and criminality of the offence, and evidently 
repugnant to the principles of equal justice, in consequence of 
which bar to adjudgment for the specific penalty, the prisoner is 
declared liable to discretionary punishment. In such cases the 
Law Officer is to declare by a second futwah, to what punishment 
the prisoner would have been liable under the Mahomedan law, for 
the crime committed by him, if the special exception or distinction 
by which hud or kissaas is barred in the particular case, had not 

a Keg. VI. of 1829, § 2. 
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existed ; and the Judge is to proceed thereupon as directed in the 
preceding clause.’ * 

* Nothing in this section however shall he construed as autho¬ 
rizing a sentence of discretionary punishment, exceeding or equal 
to the specific punishments prescribed by the Mahomedan law, in 
cases where such specific penalty is remitted or mitigated by the 
provisions of the Mahomedan law, in consideration of circumstances 
which alter the nature and diminish the criminality of the offence ; 
unless such enhanced or equal punishment for the crime in ques¬ 
tion, shall have been expressly denounced by some Regulation in 
modification of the Mahomedan law.’ 

No con- * Nor shall any part of the present Regulation be considered to 
vietion on authorize the infliction of any punishment whatever, upon suspicion 
mere on |y (termed by the Mahomedan lawyers, Whum, Sheck, Shoobah 
suspicion, ^aeefah) when the evidence against the prisoner is undeserving of 
credit, or the presumption of his guilt arising from credible testi¬ 
mony or circumstantial evidence, is weak, and does not amount to 
the degree of strong presumption, held sufficient for conviction, 
recognized as such in the Mahomedan law under the denomination 
Glialib-oo-rae, Akbeer-oo-rae, and Soobah-i quvee or Shudeed. 
When the Judge before whom a prisoner may be tried, shall not con¬ 
sider him convicted on such presumptive proof, or on the evidence of 
credible' witnesses, or on his own confession, he shall not sentence 
the prisoner to suffer any punishment, whatever maybe the futwah 
of the Law Officer. But in cases of strong suspicion, though not 
amounting to conviction, as well as upon proof of notoriously bad 
character, the Sessions Judge may direct the Criminal Judge to 
detain the prisoner in custody until he shall give sufficient security 
for his future good behaviour and appearance when required/ 

Mutil'ition ^ 80 of the futwah as adjudges the prisoner to 

suffer mutilation, where such is the penalty* of the Mahome¬ 
tan law, is always set aside/ and a fixed scale of commuta¬ 
tion is provided. 

‘Where a prisoner shall be adjudged in conformity to the futwah 
of the law officers, to lose two limbs, instead of being made to 
undergo such punishment, he shall be imprisoned, and kept to hard 
labor for fourteen years : and where a prisoner shall be adjudged 
to lose one limb ; he shall in lieu of such punishment, be impri¬ 
soned and kept to hard labor for seven years. The Judges are 
accordingly directed, whenever any criminal shall be sentenced to 
suffer mutilation, to commute such punishment for imprisonment, 

a VII. of 1802 § 20. 


MAHOMETAN LAW. 


201 



and hard labor for the term above prescribed; and to issue their 
warrant to the Criminal Judge for that purpose.^ 

The Court of Foujdaree Uclalut is also bound to regulate 
its sentences by the Mahometan law; excepting in cases in 
which a deviation from it may be expressly authorized by 
any Act of the Legislature.^ 


<SL 

Foujdaree 

Udalut. 


It is however provided by Act I. of 1840, § 1. 

‘Whereas the dispensing with a Futwah, in cases referred to the Need not 

Court of Foujdaree Udalut at Madras, will be attended with great a 

convenience, and the Futwah may be dispensed with in that Court, i ' utvah - 
without altering or impairing the authority of the Mahometan Law. 

It is, therefore, hereby enacted, that in trials referred to the said 
Court of Foujdaree Udalut at Madras, that Court shall not be 

required to take a Futwah from their Law Officers. Provided 

always, that nothing in this Act contained shall authorize the said 
Court to dispense with the Maliomedan Law in any case, which, 
before the passing of this Act, would have been determinable ac¬ 
cording to that Law by the said Court.’ 

It in any case not provided for by the Regulations, the Where law 
Mahometan law appears to the Court repugnant to natural 
justice, they are notwithstanding to adhere thereto, if in justice, 
favor of the prisoner, in the case before them; or if against 
the prisoner, they are empowered to mitigate or remit the 
punishment, as may appear to them proper* 


a Ibid § 21. These sentences are mitigable under Reg. I. of 1825, § 4. 
b Reg. VIII, of 1802, § 9. 

c Reg. VIII. of 1802, § II. I. of 1825, § 6, Cl. 2. And this power of mitiga¬ 
tion or remission may be exercised by a single Judge. Act VII. of 1843, § 33. 
B 1 
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CHAPTER III. 

evidence. 

1. Evidence before trial, 2. Evidence at the trial. 

By Reg. I. of 1824, § 2, the rules for procuring the attend¬ 
ance of witnesses in Civil Cases, were extended to Criminal 
proceedings. The Section is as follows. 

‘ Such parts of Section VII. Regulation III. of 1802, as prescrib¬ 
ed to the Civil Courts, the rules for procuring the attendance and 
evidence of witnesses, and for administering oaths, or taking de¬ 
clarations equivalent to, and in lieu of, such oaths; and likewise 
for inflicting punishments on persons who, being duly summoned, 
refuse to attend, or, when attending, refuse to give evidence, are 
hereby extended to the cases of witnesses whose attendance and 
evidence may be required by any Zillah .Magistrate, or Criminal 
Judge, or the Sessions Courts, in any Criminal trials or matters 
cognizable by them respectively.’® 

‘ All examinations and depositions taken before the Magistrate, 
are to be written on separate papers, sign.ed by the Deponents, 
attested by the signature of the Magistrate, and are to be taken 
and written in the language in which the Deponents may desire to 
have the same recorded.’* 

(i Reg. Ill of 1802, § 7. 

b R e g. IX. of 1816, § 28. Similar provision applies to Criminal Judges. 
Reg. X of 1816, § 15, 10. 
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< When a prisoner confesses before the Magistrates the crime oi 
misdemeanor of which he may have been accused, the Magistrates 
are to be careful to have such confession witnessed by as many 
creditable persons, who may be present at the tone it may e 
made, as the Mahometan Law requires to give it validity ; but the 
Magistrates are strictly enjoined to satisfy themselves that all con¬ 
fessions made by prisoners are free and voluntary. 1 he Magis¬ 
trates are further required to take special care, that persons upon 
bein '' apprehended, are not made to suffer corporal punishment, or 
otherwise ill-treated under the pretence of compelling them to 
answer truly to questions, that may be put to them, or under any 
other pretext whatever.’" 

‘ In modification of Clauses 1st and 3d, Section IX. Regulation 
X. of 1816, if upon a porusal of the depositions given before the 
Magistrate, or any competent Officer of Police, it shall appear to 
the Subordinate Judge, or Principal Sudder Arneen, be ore wiom 
a prisoner is brought charged with a crime or misdemeanor subject 
to the jurisdiction of the Judge of the fillah Court of Session, 
that there is evidence of the prisoner being concerned in the per¬ 
petration of the crime or misdemeanor with which he is charged, 
and if the deponents confirm their depositions on oath before him, 
it shall bo competent to the subordinate Judge, or Principal Sudder 
Ameen, without further investigation, to commit the prisoner to 
take his trial before the Sessions Judge.’ 4 

Where the Criminal Judge thinks that the case laid 
before him warrants a committal to the Sessions Judge, lie 
is to hind over the complainant to appear and carry on the 
prosecution, and the witnesses to attend and give their 
evidence. 6 ' 


<SL 
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‘All bail bonds for prisoners released upon bail, and the recogni¬ 
zances required to be taken from prosecutors and witnesses shall be 
for a specific sum, the amount, of which shall be determined by the 
Jud^e upon a due consideration of the case, and the circumstances 
and situation in life of the parties, and shall contain a clause declar¬ 
ing the amount forfeited to Government, in the event ot the con¬ 
dition of it not being performed.’ 6 * 

‘ The Criminal Judges are to bo careful to ascertain from the 
complainant, and to record upon their proceedings, on what day of 
the month, in what year, and at what time of the day or night t ie 
act complained of was committed ; when a prisoner confesses before 
them the crime or misdemeanor with which he may have been 
accused, or confirms any former confession that he may have made 
of his having committed such crime or misdemeanor, the Judges 


Bail bonds. 


a Ibid. § 26. 

b Act VII. of 1843, § 29. 


c lteg. X. of 1816, § 9, Cl. 3. 
cl Ibid. Cl. 4. 
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arc to bo careful, in cases referribie to the Sessions Court, to have 
such confession, or confirmation of a former confession, witnessed 
by as many creditable persons who may be present at the time it 
may be made, as the Mahometan law requires to give it validity, 
and to cause such witnesses to be in attendance before the Sessions 
Court ; all confessions made by prisoners shall be free and volun¬ 
tary, and notwithstanding such confessions, the Judges are invari¬ 
ably to cause the witnesses to the commission of the crime or 
misdemeanor alleged against the prisoner, to attend, that they may 
be examined before the Sessions Court in the same manner as if 
the prisoner had denied the charge. 

Confes- Confessions made before the Police are found so often to 
shoulcfbe bave been extorted, made under mistake, or in other 
tested by respects untrustworthy, that it is an important part of the 
Judges? 1 Criminal Judge’s duty not to pass on such a confession to 
the Sessions Judge, without to some extent testing its -value. 
It should be ascertained that any renewed confession made 
before the Criminal Judge is voluntary; that the influence 
of the'Police is no longer operating on the prisoner’s mind ; 
and that it is made with a full perception of the con¬ 
sequences which will follow from it. Upon this subject the 
following remarks may be cited with advantage. 

4 By the Court of Foujdaree Udalut, W. A. Morehead.—“ I do 
not concur in this conviction. J would release the prisoner, the 
only evidence against her being her Police confession, said to have 
been repeated before the Subordinate Criminal Court.’ 

‘ The date of her confession before the Subordinate Court, the 
10th of January, is shown by the Calendar to have been the day 
of her arrival at the Court, and the course followed by the Sub¬ 
ordinate Judge of on that day only questioning her, the rest of the 
case not having been gone into until the 11th, plainly shows that 
the Subordinate Judge’s object was to take her deposition before 
she could get from under the influence of the Police. Such a con¬ 
fession I will not act upon ; the more especially as in this case the 
conviction of the prisoner rests exclusively upon it. The Sub¬ 
ordinate Judge should be directed for the future not to place a 
prisoner upon trial, until he can go through the case.’ 

Prisoner 6 The immediate examination of a prisoner upon reaching the 
should be Subordinate Criminal Court, as directed by the Circular Order of 
thirtcon- thia ^ouvt under date the 27 th October 1830, B, has for its object 
fession merely to ascertain, whether or not the prisoners may have any 
will be complaints to make of ill usage at the hands of the Police, and 
used. « Ibid. § 10. 





should not be converted into a means of entrapping the accused 
into an admission of their Police confessions. Every case of the 
kind that I peruse, strengthens my opinion of the propriety, and 
indeed of the justness, of the proposal I recently made, that the 
Subordinate Criminal Judge should invariably inform prisoners 
under trial, that whatever they may state before him, will be used 
as evidence against them. Many prisoners are persuaded by the 
Police that an admission of guilt will tend to their benefit, and it is 
to save them from this false impression that I would have the Sub¬ 
ordinate Criminal Judges act in the manner i propose. 


And so in another case, 

e In communicating their sentence the Court remarked that it 
was “ to be regretted that tbe Subordinate Judge when receiving 
the prisoners’ confessions had omitted to warn them severally that 
every tiling they stated would be used as evidence against them, 
with a view to their conviction of the crime laid to their charge.’’^ 

Where the prisoner adheres to his confession before the 
Criminal Judge, it is the duty of the latter to record his 
declaration in detail, and not to confine it to the confirma¬ 
tion of his previous statement before the Police, though with 
additional particulars 

As a confession, voluntarily made before a European Mode of 
functionary, carries with it. such weight, the Courts have ^onfes-^ 
been most careful in exacting the greatest caution in sions * 
recording such confessions. Hence it has been ruled that, 

“ Confessions of prisoners ought to be taken down in their own 
words, and not dictated. 

“ Confessions taken before a Magistrate who did not give his 
undivided attention to them, when recorded, cannot be received as 
legal evidence. 

“It is not sufficient that the confessions of a prisoner be verified 
before the Magistrate, but it is necessary that the original con¬ 
fession be taken and written down in the presence of the Magis¬ 
trate or his Assistants. The Court rejected the confessions, not 
so taken in this case, and released the prisoners.’!/' 


a Mad. F. U. 74 of 1851. 
b Mad, F. CJ. 15 of 1851. 
c Mad. F. U. 31 of 1852. 


d 3. M. Dig. 118, § 103. 
e Ibid. 107, § 15. 
f\ M. Dig. 133, § 137. 
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Finally, 

“ The deposition of a witness to the confession of a prisoner, 
cannot be received in evidence against him, unless it be taken in 
his presence.”** 

4 In all cases of a prisoner being committed, or held to bail for 
trial before any Sessions Court, the Criminal Judge who may order 
him to be so committed or held to bail, shall immediately after 
passing such order, question the prisoner whether he wishes to 
have any witness or witnesses examined in his defence before the 
Sessions Court, and in the event of his answering in the affirmative, 
shall cause a list of the witnesses named by the prisoner, specifying 
their designations, and places of abode, to be taken dovvn and 
recorded upon liis proceedings ; or in the event of the prisoner’s 
replying in the negative, shall cause his reply to that effect to be 
recorded on his proceedings, for the information of the Sessions 
Court. 

* Whenever a prisoner who may confess before the Criminal 
Judge the offence with which he is charged, or may confirm a 
former confession thereof, shall require witnesses to attend on his 
behalf before the Sessions Court, it shall be discretionary with the 
Criminal Judge to cause the attendance of any such witnesses, or 
not, according as it may or may not appear, from the nature of the 
case, that it admits of pailiatory evidence/ 

4 In all other cases, when a prisoner may desire the attendance 
of more than two witnesses on his behalf, the Criminal Judge is 
hereby authorized to question the prisoner as to the facts which he 
wishes to establish by their testimony. Whenever it may appear 
that the testimony required is irrelevant to the prisoner’s defence, 
the Criminal Judge shall not comply with the requisition of the 
prisoner ; and when several distinct facts are required to be estab¬ 
lished, which may be material to the defence, the Criminal Judge 
shall have authority, if he see proper, to summon only two 
witnesses to each point.’*? 

It is hardly necessary to say that the discretion given by 
this last Section should be most cautiously and sparingly 
exercised. It is a dangerous thing for a Judge, who has not 
the responsibility of ultimate decision, to pronounce that 
such and such evidence can be of no avail. Besides the 
aspect of a case often varies in such an unforeseen manner, 
that testimony which seemed to be worthless suddenly turns 
out to be most trustworthy, and facts, which appeared to be 
irrelevant, dove-tail most accurately into the new state of 
things. 

a Ibid. 1 32, § 130, 
b Reg. X of 1816, § 13. 



c Reg. If. of 1822, § 2. 
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We now come to the most important branch of the sub¬ 
ject, viz., the evidence on the final disposal of the charge. 

Upon this topic I do not intend to go into any great length. 

The whole law upon the point will be found clearly dis¬ 
cussed in Mr. Norton’s work, and I need do little more than 
refer the reader to the different heads there treated oi 

First then, who may he witnesses ? This question will be Groun,,s 


best answered in the words of .Act II. of 1855, § 14. 


of incom¬ 
petency to 
, give 

4 The following persons only shall be incompetent to testify evidence. 

‘ 1. Children under seven years of age, who appear incapable of 
receiving just impressions of the facts respecting which they are 
examined, or of relating them truly/ 

‘ Persons of unsound mind, who, at the time of their examina¬ 
tion, appear incapable of receiving just impressions of the facts 
respecting which they are examined, or of relating them truly ; 
and no person who is known to be of unsound mind shall be liable 
to be summoned as a witness, without the consent previously 
obtained of the Court or person before whom his attendance is 
required/ 

We have already seen that various objections raised by 
the Mahomedan law to particular parties are done away 
with.? 

“ Where the prosecutors or witnesses shall be Mahomedan or Evidence 
Hindoo women of a rank or situation in life, which, according to 01 feraale s 
the customs and prejudices of the country, would render it 
improper to compel them to appear in a Court of Justice ; and 
their evidence shall be deemed necessary, and shall be of such a 
nature as to admit of being taken by commission ; the Judges shall 
not require the attendance of such women, hut shall depute persons 
fco take their evidence in the manner prescribed by the Mahome¬ 
dan law.”£ 

* With a view to impress upon the witnesses, the necessity of 
caution and accuracy in delivering their evidence ; it shall be the 
duty of an officer of the Court, to repeat aloud to them, in the 
language which they best understand ; the following admonition, 
immediately, after they shall have been affirmed respectively, viz. 

“ In delivering your evidence under the solemn affirmation now 
administered, you are required to declare the truth, the whole 
truth, and nothing but the truth. You are carefully to distin¬ 
guish, what you personally know as an eye-witness, or otherwise, 
from what you may have heard from others; and are solemnly 
a See Ante. p. 198. b Reg. VII. of 1804, § lf3. 


of rank. 





bound to answer all questions put you on the trial before the Court, 
without any regard to the prosecutor or prisoner, to the best of 
your information and belief .’a 


1 Any person who, by reason of immature age or want of reli¬ 
gious belief, ought not, in the opinion of such Court or person, to 
be admitted to give evidence on oath or solemn affirmation, shall 
be admitted to give evidence on a simple affirmation, declaring 
that he will speak the truth, the whole truth, and nothing but the 
truth. 

Second, as to the nature of the evidence which may be 
offered. 

Evidence No facts can be deposed to which are not relevant to the 
must be 

relevant, enquiry. 

“ In determining whether the facts offered in evidence are 
relevant or not, the judge must consider whether there is a 
reasonable and proximate connection, not a conjectural and remote 
one, between them and the facts which they are offered to prove.*<? 

Evidence Therefore where the only question is, whether a particular 
of«-act has been perpetrated or not, the prosecutor cannot give 
previous evidence either of general bad character, or of previous 
acts ’ crimes of the same sort, or of a general disposition to commit 
the same kind of offence as that with which the prisoner is 
charged.** For it is of course obvious that each crime springs 
from its own specific motives, and the fact that a man 
yielded to one temptation, does not prove that he was even 
tempted at all in the instance under investigation. 

When But it is very different, where the question is as to the 
admissible. s tate of a man’s mind, when he committed a particular act. 

For instance, if a partly is found passing off forged notes, or 
counterfeit coin, and the only doubt is, whether he knew 
them to be such, evidence that he had passed off many 
others would be almost conclusive against him. 6 And so if 
a man has killed another, and he tries to show that it was 
accidental, evidence of long animosity between the parties, 
a Ibid. § 18. CL 5. 

b Act II. of 1855, § 15. See as to Judicial oaths, Norton jmras. 45—59. 
c Norton § 820, and see 821. e Arch. 187. 

d Arch. 180. 
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or of previous attacks by the prisoner upon the deceased, 
would be most material as showing malice prepense.® 

Again, hearsay evidence is in general inadmissible. The Hearsay 
grounds of its exclusion are, that it wants the only tests by admissible, 
which its accuracy can be tried; for such testimony is nei- .< 

ther delivered on solemn affirmation, nor is the originator 
subjected to cross-examination. 6 There are however some 
cases, which though apparently so, are not really instances 
of hearsay; and other cases, in which the rule is dispensed 
with. 

Where the statement of another is repeated, for the pur¬ 
pose of proving the fact which he asserted, this is hearsay. 

For instance, if the question is, who killed A, and a witness 
is allowed to say that B told him the prisoner was the man. 

Here the witness can prove nothing whatever himself; he 
merely stands in the witness box in the place of B, to say 
what B saw, or said he saw. But sometimes words are Sometimes 
repeated as being themselves the fact to be proved. If the e °idenei 
question is whether the prosecutrix was raped or not, evid¬ 
ence may be given that she carne home at once, and com¬ 
plained of an outrage having been committed upon her. 

Here the complaint is admissible, not to prove the particu¬ 
lars of the crime, or the name of the prisoner, but as being 
itself the sort of fact which would naturally occur if the 
injury had been committed against her ,will. c So' if the 
question were, whether an arrest were justifiable or not, the 
party making it might prove all the complaints made to him 
by a third person, not produced; even though the complaints 
themselves rested on hearsay. For here tine point to be 
decided is, not whether the complaints were true, but whe¬ 
ther they were, in fact, made. 

Hearsay evidence is always admissible, where the thing Conf:ij? 
repeated is the prisoner’s own statements But where the sions. 
confession has been reduced to writing, the writing itself 

a Arch. 188. c Norton, § 110 

b See Norton. § 64—66. lllr-JU. d Norton, § 127. 
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must be produced, on the well known principle, that parole 
evidence cannot be given of the contents of a written in¬ 
strument.® 

Questions as to confessions, resolve themselves into two 
heads; first, as to their admissibility; secondly, as to their 
weight. 

Must be To be admissible at all, confessions must be voluntary; 
voluntary. the prisoner must neither have been cajoled into 

them by promises, nor frightened into them by threats.* 
But the threat must relate to some temporal evil, and the 
promise must have reference to the prisoner’s chances of 
escape from the consequences of the charge/* And the mere 
circumstance of his Laving been desired by the Poliee officers 
not to fear to tell the truth, has been held not to be a suffici¬ 
ent reason for rejecting the confession/* » 

The rule which nullifies confessions made under influences 
which throw doubt upon their own sincerity is of course 
not to be extended beyond the reason on which it is based. 
Therefore, 

“Although a threat or promise has been used, a subsequent con- 
Sub &So» fession will not be excluded, if it can be proved that at the time of 


making the confession, the influence of the threat or promise had 
ceased.”* 


And on the same principle it has been held, that where 
the inducement to confess has proceeded from a third party. 


Induce¬ 
ment by 


•Sut who had no authority to bold out hope, the confession is 
authority, receivable./ Because it cannot be assumed that the in- 


a Norton, § 290. 

b Norton, § 279, I M. Dig. 181. § 119, 132. § 128, 134. § 144. In one case 
mentioned by Mr. Motley, the Court of K A. received a confession, and 
sentenced the prisoner to death upon it, though it had been made in conse¬ 
quence of the Police Daroghah.having held out hopes of impunity as an in¬ 
ducement. I M. Dig. 131, § 117. A decision-which I conceive to be equally op¬ 
posed to law and juslice* In two similar cases, they received the confession, but 
commuted the capital sentence to imprisonment for life, because the confession 
was obtained under a promise of pardon, i M. Dig. 135 § 158, 136. §163.1 
cannot understand the reasoning upon which this middle course was adopted. 
Either the promises of pardon made the confession untrustworthy, or they did 
not If they did, the prisoner ought not to have been convicted. If they did 
I10 t’ he ought to have been hung. Evidence cannot be believed for one pur¬ 


pose, and disbelieved for another. 
c Norton, § 280, 281 
d M. I Dig, 133, § 134. 


e Norton, § 282. 1 M. 134, § 149. 
/ Norton, § 283, 284. 
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A voluntary confession is not inadmissible on account of Youth not 
the youth of the party making it. Where a boy of 12 or 13 forSdud- 
years of age, voluntarily confessed a murder, and there ing confes- 
appeared to be no circumstance in his favor, except his 
minority, to render him a proper object of mercy, a.nd it 
being proved that he was doli capax he was sentenced to 
transportation for life.* 2 

State- 

Finally, admissions of guilt, wrung from a witness at a meats by a 
trial, cannot afterwards be used against him?- 1 witness. 

Where a confession is admissible, the next question is as 
to the force to he allowed to it. Primd facie, it would 
appear conclusive, as one would imagine that nothing but 
an overpowering sense of guilt could induce a man volun¬ 
tarily to confess a crime, for which he is punishable. 
Experience however proves the contrary, and there are 
numerous instances on record, in which prisoners have con- ^ 
fessed to the commission of crimes, which were never com- ' 
mitted at all, and were in the nature of tilings impossible.* 

It has been laid down then, as a fundamental rule, that a 
confession made before a Native Police officer, uncorrobora¬ 
ted by other evidence, is altogether insufficient for the con¬ 
viction of the accused.'* The cases in which this rule lias 
been acted on are numberless. References to various deci¬ 
sions will be found in the note.* But in a recent easel, in 
which I was engaged, where the only evidence against the 
prisoner was his own confession, made before the head of 
police, and repeated before a European Criminal Judge, the 

a 1 M. Dig. 132, § 132. 

b Act II. of 1855, § 32. 

c The reader will iiud this subject ably and exhaustively discussed by Mr 
Norton, § 241—275. 

d 0. 0. F. IT. 12th June 1852, Norton, § 277. 

e 1 M. Dig. 132, § 131, 133. § 139, 135. § 151, 154, 136. § 162. Me 1 
107, 120 , 239 of 1351. 2S7 of 1852. 152 of 1853. 359 of 1854, 25, f 
1855. 410, Of 1856. 
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Corpus 
Delicti 
must be 
proved. 


Court of F, U. refused to disturb the conviction. Even in 
such a case the Courts of Bengal have acquitted" 

Still less call a confession warrant a conviction where 
there is no other evidence that any crime has ever been 
committed. 6 One very extraordinary case in which the 
above rule was violated, is reported as follows. 

< c The only evidence of murder by poison being an alleged 
village confession, and the body of the missing person not having 
been found, the Court, on proof that the missing person was last 
seen in the prisoner's company, sentenced him to imprisonment for 
life, or until the missing person should be found, or bis existence 
subsequently to his parting with the prisoner should be ascer¬ 
tained r >c 

The liberality with which the Court provide, that the 
punishment for murder should discontinue, as soon as the 
murdered man was proved to be alive, can hardly be too 
much admired. The reader is referred to the remarks pre¬ 
viously made upon this point, in treating of the necessity 
for establishing the ‘ corpus delictiJ d 

The whole of a confession must be taken together, one 
part explaining or qualifying the other. 

ICntiro “ For, as has ^ een ^heady observed respecting admissions, 
cohesion unless the whole is received and considered, the true meaning of 
must be th e part) which is good evidence against him, cannot be ascer- 
putin. But if, after the entire statement of the prisoner lias been 

criv en in evidence, the prosecutor can contradict any part of it, he 
is at liberty to do so ; and then the whole testimony is left to the 
jury for their consideration, precisely as in other cases where one 
part of the evidence is contradictory to another. Even without 
such contradiction it is not to be supposed, that all the parts of a 
confession arc entitled to equal credit. The jury may believe that 
part which charges the prisoner, and reject that which is in his 
favour, if they see sufficient grounds for so doing* If what he said 
in his own favour is not contradicted by evidence offered by the 
prosecutor, nor is improbable in itself, it will be naturally believed 
by the jury ; but they are not bound to give weight to it on that 
account, being at liberty to judge of it like other evidence by all 
he circumstances of the case* ,5 <* 


a 1 M. Dig. 133, § 133, 135. § 157. 
1 1 M. Dig. 131, § 122, 137. § 160. 
- 1 M. Dig. 133, § 140. 


d Ante- p. 89. 
e Tayl. § 629. 



The above quotation may be well illustrated by the two 
following, cases which were decided in Bengal. 

“ The Thanna confession being the chief evidence against the 
prisoner, who was charged with the murder of her infant childi'en, 
by throwing herself and them into the river, when the latter were 
drowned ; and it containing an expression which might be con¬ 
strued to mean that she accidentally fell into the river, the Court 
held that she was on tilled to the benefit of the favorable interpre¬ 
tation, and accordingly acquitted her.”** 

“ The prisoner confessed that he had unintentionally hilled the 
deceased with a blow ; but the marks and scratches on the throat 
of the deceased, and the concealment of her ornaments by the 
prisoner, afforded strong presumption that the homicide was will¬ 
fully committed by strangulation. The prisoner was therefore 
convicted of murder, and sentenced to death/6 

It has been laid down by the Court of N. A. that 


<SL 

Confes¬ 
sions con¬ 
taining 
mitigating 
facts. 


“ When a conviction rests on the confession of a prisoner, any 
palliating circumstance contained in that confession should be 
received in mitigation of punishment. 

Of course this must be taken on the supposition that the 
Court sees no reason to disbelieve the mitigating facts. 

The confession of one prisoner is not evidence against confession 
another/ What is more, his own confession may sometimes . B . ofc 
fail to be Conclusive against himself, by matter subsequent, against 
For instance, where a person confesses to having received others * 
goods from another, who is acquitted of having stolen them, 
the receiver must be released; for if the goods were not 
stolen, it was no crime to have received them.* And so if 
two persons are indicted for conspiring with each other, and 
One pleads guilty, and the other is acquitted, the judgment 
against the former must be reversed./ 


a 1 M. Dig. 134, § 143. 
b l M. Dig. 132, § 125. 

c 1 M. Dig. 136. § 159, See various cases in which this rule was acted on. 
Ibid. 131, § 115, 120, 134. § 148, 136. § 160. 
d Norton, § 228, 3 M. Dig. 118, § 100. 
e Norton, 228. 

/Boulter, v. Ford, l Kebte 204, R. r. Cooke, 5 B. 5c C. 536. 





214 


PROCEDURE AND PRACTICE. 


State¬ 
ments 
made in 
presence 
of the 
prisoner. 


Not proof 


caution. 


Before leaving the subject of confessions, we may notice 
another case resting upon the same principle, in which 
hearsay is admissible. It is the rule which allows evidence 
of statements made by other people, in reference to the 
crime, and in presence of the prisoner. The object of this 
evidence is, to create a presumption of guilt from the mode 
in which the prisoner meets or acquiesces in the assertion. 
As Mr. Taylor observes, 

“ In all these cases, it must be distinctly remembered, that it is 
ofthefacts n °t the statement made in the party’s presence which is evidence 
stated, against him, but, it is his own conduct and demeanour in consequence 
of such statement which is the evidence, and the sole evidence.”** 

Evidence I have always regretted the existence of such an inroad 
Reived on ^ ie ru ^ e a, g a i ns f hearsay. The causes are so numerous 
with which may induce a person, who hears himself charged with 
a crime, to meet it with silent contempt, or by an ironical 
admission ;—there is always so much uncertainty as to the 
exact words used, and the exact matter and tone of the 
reply;—it is so impossible to be certain whether the pri¬ 
soner really attended to, or understood what was said to 
him, that the evidence seems on the whole much more 
likely to lead to a wrong conclusion than 
Accordingly it has been said that, 

“ Nothing can be more dangerous than this kind of evidence. 
It should always be received with caution : and never ought to be 
received at all, unless the evidence is of direct declarations of that 
kind, which naturally calls for contradiction ; some assertion made 
to the party, which by his silence he acquiesces in.”£ 

i( Moreover, to affect one person with the statements of others, 
on the ground of his implied admission of their truth by silent 
acquiescence, it is not enough that they were made in his presence, 
or even to himself, by parties interested, but they must also have 
been made on an occasion, when a reply from him might be pro¬ 
perly expected. Depositions, therefore, taken in the presence of a 
party during a judicial investigation, observations made by a 
Magistrate to the parties before him, and confessions of an accom¬ 
plice criminating his co-prisoner before the Justices, will notin any 
subsequent trial, whether civil or criminal, be evidence against the 
party who heard them in silence ; because in judicial inquires a 


to a right one. 


a Tayl, § 581. 


b Cited. Tayl. § 578. 
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regularity of proceeding is adopted, which prevents a person from 
interfering when and how he pleases, as he naturally would do in 
a common conversation. The same inference cannot therefore be 
drawn from his silence or his conduct on such occasions, as might 
reasonably result from similar behaviour, were he under no res¬ 
traint; and, as it is only for the sake of these inferences that the 
statements of other persons can ever be admitted, they are properly 
rejected whenever they do not warrant the inferences sought to be 
drawn from them.”* 1 


The last species of hearsay, to 'which it is necessary to Dying de- 
allude in a work on Criminal law, is the case of dying darations * 
declarations. These are in certain instances admissible, 
though they were made behind the back of the accused, and 
when the accused was neither on oath, nor capable of being 
cross-examined. 6 They form an exception to the ordinary 
rule on two grounds. 

First on that of public policy. 

It is absolutely necessary for the protection of Society, that Reasons 


dying declarations should bo received, for otherwise a premium « 
' would be held out for the commission of crime. It is the nature ot 


crimes of violence-that they should be committed with the greatest 
possible secrecy; and thus it must sometimes occur that the only 
testimony, often the only direct testimony, against an accused, is to 
be found in the dying declarations of his victim. 

Secondly, the solemnity, of the position in which the 
dying man is placed, renders it unlikely that he would tell 
a deliberate falsehood, and in a great degree removes him 
from the sway of those earthly influences, which so often 
warp the judgment/* 

It must not however be supposed, that the mere fact that j n w hat 
a man dies shortly after making a statement, will render 
everything he says admissible against every one. In the 
first place, 

‘‘Evidence of this description is only admissible, where the death 
of the deceased is the subject of the charge, and die circumstances 
of the death the subject of the dying declaration. 


a Tayl. § 579. 

b 3 M. Dig. 121, § 124, 126, 128. 
c Norton, § 168. 
d Norton, § 165. 

e Per Abbott G. J. R« v. Mead. 2 B. & C. 608. 
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Accordingly in the case of It. v. Hutchinson.- 

“The prisoner was indicted for administering savin to a woman 
pregnant, but not quick with child, with intent to procure abortion. 
The woman was dead, and for the purpose of the prosecution, 
evidence of her dying declaration upon the subject was tendered. 
The learned Judge rejectd the evidence, observing that, although 
the declaration might relate to the cause of the death, still such 
declarations were admissible in those cases alone where the death 
of the party was the subject of enquiry.” 

Declarant Secondly, it is not only necessary that the party making 
been aware ttie declaration should he dying, but he must be aware of 
of his his danger, otherwise the presumption that he feels under an 
danger. UJlusu{ j obligation to tell the truth, will not arise. Formerly, 
the declaration was inadmissible if the dying man felt even 
a gleam of hope as to his -recovery. But now. Act II. of 
1855, § 29 provides that, 

4 Where dying declarations are evidence, they shall be received, 
if it be proved that the deceased was at the time of making the 
declaration, and then thought himself to be, in danger of approach¬ 
ing death, though he entertained, at the time of making it, hope of 
recovery.’^ 

Where testimony of this sort is receivable, it is as much 
admissible in favour of the prisoner, as against him. 6 * 

Evidence The V 0 ' m ^ which it will be necessary to draw at- 
ofaccom- tention, is in reference to the testimony of accomplices, 
piiees. rpj^ ev blence of such persons always comes with a certain 
taint upon it, since they admit that they were sharers in the 
crime. On the other hand, if true it is peculiarly valuable, 
as it is the evidence of persons who were present at the 
deed, and can give the very best information about it. The 
rule now universally adopted in the English Courts is, to 
admit the testimony, but not to convict upon it, unless it is 
corroborated upon some material point, connected with the 
prisoner against whom it is adduced/* It is not sufficient 
that it should be corroborated upon facts unconnected with 
the prisoner, for that would be consistent with the supposi- 



a Ibid. 

b Act II. of J855, § 29. 


c Arch. 192. 
d Norton, § 782, 
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tion that the whole story was true, except so much of it as 
related to him. For instance, if an approver were to state 
that he and the prisoner had accompanied the deceased out 
of his village, that they hud brought him into a tope, and 
there beaten his brains out, and then robbed him oi his 
rings; it would be no corroboration of this story, as against 
the prisoner, to prove that the body was found in the tope, 
with the skull fractured, a club lying by it, and the jewels torn 
away. This would be very strong evidence that the infor¬ 
mer had taken a part in the murder, which he described so 
accurately; but it would not even tend to prove that he had 
been assisted by the prisoner, or by any one. But if it could 
be shown that the three had been seen going into the tope 
together, or that the murdered man’s ear-rings were found 
with, the prisoner, this would be corroborative evidence, 
because it would just supply the link which would make 
the rest of the testimony attach to him. 

There are many points connected with the examination 
and cross-examination of witnesses, most interesting in 
themselves, and most important in the discovery of truth, 
upon which I would gladly touch. But I fear that at pre¬ 
sent the art of examining witnesses is so completely in its 
infancy in the Mofussil, that it would be useless to swell 
this work by dwelling upon the details of a science, which, 
to the vast majority of the Vakeels, is wholly unknown. 
Those who wish to master it will find it most fully treated 
of in Mr. Norton’s work.« 
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What amounts to, 

In imitating a seal, or trade marks, 

Of postage stamps or dies, 

By several,... 

Fraudulent intention necessary, 
Instrument must resemble a genuine one, 
Subornation of, ... ... ... 

Uttering forged instruments, ... 

Evidence of gxiilty knowledge, ... 


87,104 — 106,109 
103—106,109 
101—103, 111,112 

22 

127—129 

75 

76 

77 
136 

78 

... 75 

78 
75 

79 

... ib. 


GANG ROBBERIES, . 

GROSS NEGLIGENCE.—Death caused by, when murder, 

When manslaughter, 

GUILTY KNOWLEDGE.—In uttering counterfeit coin, 

Forged instrument, 

In receiving stolen goods, 

GUNPOWDER,... 

HEADS OF VILLAGES.—Jurisdiction of, in petty cases, ... 

Powers of apprehending offenders* 
HEARSAY EVIDENCE.—Generally inadmissible 

Unless words spoken are themselves 
the fact to be proved, ... 

See Confessions, ... ... 

Statements to a prisoner admissible 
if he could have replied to them, 

See Dvind Declarations, 
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92 
93—96 

133 

79 

56 

177 note a 

185 

106,107 

209 


2Q9- 
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214 

215,216 



INDEX. 


227 



Sec MOBDEK- MANSLAUGHTER. 

Excusable Homicide. Justifiable Homicide. 
HORSES.—Malicious injuries to, 

HOUSE-BREAKING.—Within tent to steal. 

Under circumstances of aggravation. 
By night, followed by violence, 
HUSBAND.—When coercion by, excuses a wife, 

IDIOT.—Incapable of crime, 

Cannot give evidence, 

IGNORANCE.—-As an excuse for crime, 

Of law is no excuse, ... 

Of fact may be an excuse, 

Homicide committed under influence of, 
IMPLEMENTS OP COINING.-Seo Coin, 

IMPLIED MALICE.— See Malice 

IMPRISONMENT—False,... 

INCITING.-To mutiny, . . 

To rebellion, 

INCOMPETENCY OF WITNESSES.-Prom youth, ’ ” ... 

Unsoundness of mind, 

INDUCEMENT.—To confess. See Confession, ... 

INPA MOUS CRIME.—Threatening to accuse of, 

INI ANT. Absolutely incapable of crime before seven, ... 

Up to fourteen, judged by their capacity, 

After fourteen no exemption, 

Presumption against puberty in case of, ... 

May be convicted of aiding in a rape, 

Consent of, immaterial on charge of rape, 

Sodomy by, or upon, 

Evidence of, 


INS ANITY.—When total exempts from criminal charge, ... 
Rule in cases of delusion, 

Plea of, must be proved affirmatively, 

Lunatic confined, 

Power of removal from India, 
INTENTION.—May be proved by former acts, 

J 01 NT-TEN ANT.— One cannot steal from the other, 

Unless the other lias a special interest, 
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81 

38 

39 
43 

12 
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207 

32—13 

12 

13 

113 

132 

86,161 

118 

129 

125 

207 

ib. 

48 

48 

2 

ib. 

ib. 

3,121 

122 

121 

124 

207 
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6-8 

4 
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ib. 

208 
27 

ib „ 
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JURISDICTION.—In trivial cases, . 

Of District Moonsiff, ... 

Of Magistrate, 

Criminal Judge, 

Wlio are Criminal Judges, 

Sessions Judge, 

Plea that prisoner is a British subject, 

JURY.—Where Judge differs from, reference must be made, 
JUSTIFIABLE HOMICIDE.—In self-defence, 

What is included in term, 

Who are justified in resisting, 
Only in case of forcible crimes, 
Or reasonable apprehension, ... 
Party resisting must be acting 
, rightly, 

Resistance to Officers of justice 
wrongful, 

See Murder. Manslaughter. 
Iu execution of Criminal, 

Must be by lawful officer in 
lawful way, 

In enforcing legal arrest,... 

Or preventing escape from 
custody, 

Otherwise in case of flight. 
In suppressing a riot, 

KILLING.—What, to constitute murder, 

Where death results from voluntary act of deceased, 
Arises from neglect, 

, , Medical treatment, 

Where deceased was already dying, 

See Murder. Manslaughter. 

Justifiable and Excusable Homicide. 
KNOWLEDGE.—Guilty, in receiving stolen goods, 

Uttering forged instrument, 

Counterfeit Coin, 

LAND.—Or things attached to it, not the subject of larceny, 
LARCENY.—Only in respect of movables. 

Which had an intrinsic value, 

And were the property of some one, 

Intention to deprive owner of his property, 

Not cleared by restoring goods, 

No personal benefit to thief necessary, 

Taking must be without title, 
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185 
ib. 

186 
187 

187. note b 
189 
ib. 
192 

101 

ib. 

ib. 

102 

103 

104 
104—110 

111 

ib 

ib. 

ib. 

112 

b. 

83 

84 

85 
ib. 
ib 
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79 

133 

22 

22 
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ib. 

24.25 

25.26 
26. 
ib. 
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LARCENY ~f Continued.} 

When a bailor, or j oint- owner may commit. 

Case of property found. See Finding, 

Where owner has voluntarily resigned article, 

By a servant, 

Or person having mere manual possession, 

Where owner intended to part with property on a 
particular event, 

Where property originally obtained bond fide , 
Possession must have been rightful, 

Subsequent misappropriation is embezzlement, 
Where property and possession both given up by 
owner, 

Asportation necessary, 

W hat amounts to, 

Possession of stolen property when evidence of, 

Petty thefts.—jurisdiction in cases of, ... 
Jurisdiction of Criminal Judge or Magistrate, 

When case must be committed to Sessions Court, ... 
See House-breaking. Robbery. Burglary, 

L AW.—Unlawful attempts to alter tlie, 

LETTERS. ~ Crown has exclusive privilege of carrying, ... 
Penalty for breach of, ... 

Nothing dangerous to be sent in, 

Removing Stamps from, or using such, 

Certifying falsely upon, 

Fraudulently opening, 

Detaining carrier of, ... 

Not delivering up. 

Altering marks upon. 

Sending, without charging postage upon, 

LEVYING WAR.—Against the crown, ... 

Mode of trial, 

Forfeiture of property, 

LIBEL.—Three classes of. 

Treasonable, what is, 

Seditious, what is. 

On the administration of justice, 

Personal, definition of, 

Publication necessary, ... 

Malice, when implied, 

May be disproved, 

Privileged communications, ... 
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27 

27 

28 
ib. 

29 
ib. 

30 

31 
ib. 

32 

33 
ib. 

34 
35,3G 

37 

ib. 

38—53 
13 i 

134 
134,135 

135 

136 

137 
ib. 
ib. 
ib. 

138 
ib. 

125 

126 
127 

* 157 

ib. 

157—159 

159 

160 

161 

ib. 

162 

162—167 
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LIBEL. —( Continued.) 

Members of Parliament and Counsel, ... 
Witnesses and Judges, 

Language used in course of legal proceeding. 
Litigious accusations, 


Page, 

' 162 
163 
ib. 
ib. 


Private information, ... ... ... )G4 

Privilege docs not extend to repetition of statement, ib. 

Proceedings in Courts of Justice, ... ... 165 

Exparto Proceedings, ... ... ib. 

Report must be accurate and impartial, ... 165—167 

Public meetings. ... ... ... 167 

Truth of facts cannot be shown, ... ... ib. 

Except by statute, in libels against persons, ... 168 

Admissible in mitigation of punishment, ... ib. 

LOST GOODS.—Finder of, may take them, when ground to 

believe the owner cannot be found, ... 27 

LUNACY*.-Must be proved, ... ... ... 4 

What amount of, exempts from responsibility, ... 5—8 

Where plea is proved, lunatic to be confined..... 9 

Not to be discharged without order of Government, ib. 

Power of removing from India, ... ... ib* 

MAGISTRATE.—Who is a, ... ... ... 187 note a 


Jurisdiction of, in cases of petty thefts, ... 36 

Petty cases of abuse, assault or affray, 116 

Malicious injuries to cattle, ... 81 


In larger cases, ... ... 186 

As to nuisances, ... ... 179 

Power to release upon enquiry. ... ... 186 

When to commit to Criminal Judge, ... ... ib. 

Power of procuring evidence, ... ... 202 

How depositions are to be taken by, ... ... ib. 

Confessions before, to be witnessed, ... 203 

How to be recorded, and verified,... ... 205 


MAHOMETAN LAW.—Courts bound to be guided by it,... 197,198,201 

Its princix>les of evidence set aside in some cases, 198,200 
Not to justify conviction on mere suspicion, ... 200 


Mutilation not to be carried out, ... ib. 

Where opp osed to natural j us tice, ... ... 201 

Futwah to be taken by Sessions Judge, ... 197 

Unless assessors, or jury employed, ... ib 

Need not be taken by F. U.». ... 201 



INDEX. 


MALICE.—Meaning of, in law, ... 

Presumed where act is unlawful, ... 

May be reb titled by defendant. 

Must be proved, where act in itself lawful, ... 

See Arson. Libel. Murder. 

MALICIOUS INJURIES TO CATTLE, 

MANSLAUGHTER.—Definition of; ... . 

Death caused by negligence, 

Or unavoidable act caused by negligence, 
Erroneous Medical treatment,... 

No distinction between licenced and 
unlicenced practitioners,,.. 

Rashness is the same as negligence, 

Must be a direct personal act, ... 

No Criminal liability for acts of agent, 
Provocation an excuse,.,. 

Not when sought for by prisoner, ... 

Nor where excessive violence used, 
Unless provocation very extreme, 
Killing adulterer is manslaugter by Eng¬ 
lish law, 

Not by Mahometan law, when found in 
the very act, by the husband, ... 

Act must be committed under influence 
of the provocation? 

See Murder. 

MEDICAL MEN.—Death by erroneous treatment of, ... 

Indecent treatment of females by, 
MELTING.—Or disguising appearance of jewels, &c.> ... 

MENACES.—To the person, extorting money by, ... 

In reference to property. 

Of injury to character, 

Charging with infamous crime, 

MISADVENTURE.—Killing by, when excusable, ... 

Act must be innocent and done cautiously, 
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86,87,162 
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81 

92 

93 
ib. 

95 

ib. 

96 

94 

93—95 

96 

97 
ib. 

98 

99 
99,100 

100 

95,96 

121 

58 

47 
ib. 

48 

ib. 

113 

113,114 


MISCONDUCT OF PUBLIC OFFICERS,.150-153 

Extortion or oppression by Police Officers, 150 

Jurisdiction of Collector in certain cases ... 151 

Classes of persons over whom it extends, 151,,152 
Exacting money unlawfully,... ... 151 

Levying excessive collections, ... ib • 

Embezzling public property,... ... ib. 
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MISCONDUCT OF PUBLIC OFFICKES.-rCo«^nw^O 
Making false entries. 

Falsifying or destroying public accounts, 


MURDER.—Definition of, ... 

Person must have been born alive, 

Procuring abortion a distinct offence, ... 

Child born alive, and (lying from injuries, ... 
Alien enemy, killed in war, 

What killing constitutes, ... ... . ; 

Voluntary act of deceased, induced by prisoner, 
Death caused by neglect,... 

Where deceased was dying at the time,... 

Medical treatment, resulting in death, 

Malice necessary, 

Meaning of malice} 

Presumed, where act unlawful, 

Death by deliberate fighting is, 

Or by aiding in suicide, 

Laws against Suttee, 

Death must be within a year and a day, 

Fact of death must he proved, or body found, ... 

Of one person in mistake for another, 

Mahometan law not to be adhered to, ... 

Lapse of time a ground for mitigating penalty. 
Killing on charge of sorcery, ... 

Dying declarations admissible on charges of, 

Sentence must be referred to F. U. 


M UTINY.—Inciting to, 

Harbouring persons guilty of, 

"NAVY —Instigating desertion from the Indian, 
Harbouring or concealing deserter, 

NEGLIGENCE.—Death caused by,. 

In cases of medical treatment, 
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151 
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83 

83, note a 

83 
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83—85 

84 

85 
ib. 
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86 
ib. 
ib. 

87 

87,88 

88 

ib. 

89,90 

91 

90 

91 

92 
215 
190 

129 

130 

131 
ib. 


-95,113—115 

95,96 


NUISANCE.—Are public and private,... ... ... ... 177 

Private cannot be indicted, ... ... ... ib. 

Public cannot be sued for, unless by a party specially 
injured,... ... ... ... ... ib. 

Definition of, ... ... ... ... ... ib. 

No defence that nuisance existed previously, ... 178 

Or that it is beneficial to the public, ... ... 179 

Summary powers of removal and fine, ... ib. 


176 


OBSCENITY, 
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OBSTRUCTING.—Courts of Justice or Bevenue authorities, ... 
OBTAINING MONEY.—Under False Pretences. See Cheating, 
By threats. See Menaces, ••• 

OFFICERS OF JUSTICE—When they may arrest without 

warrant, 

When a warrant is necessary, 

May kill a criminal according to 
sentence of law, 

Or resisting arrest, ... 

Or escaping from custody, ... 
But not when flying to avoid 
arrest, 

Or in the necessary prevention 
of crime, 

It is murder to kill, when in the 
legal execution of their duty,... 
Manslaughter, where the arrest is 
without authority, 

Or the writ invalid, ... 

Or illegally executed, 

Or authority unknown,... 
Never justifiable, 

PERJURY.—Definition of, 

Oath must be administered by a competent authority. 
Statement must be proved false, ... ••• 

Two conflicting statements sufficient. 

Matter falsely sworn must be material,... 

What e vidente is material, 

Falsehood must be deliberate, 

Subornation of, 

Prosecutions for, not to be rasbly instituted, 
PERSONATION.—False,... 

POISONING.—Wilful homicide by, is murder, 

POST OFFICE OFFENCES.—See Letters,... 

Refusing to sell postage stamps,... 
.Selling stamps at a higher price 
than their value, ... 

Forging postage stamps, or dies, 
Police may search for and seize 
such, 

Breaking open letters, parcels or 
boxes, ... 

Preparing documents incorrectly. 
Fines how levied and recovered, 
No proceedings without order,... 

Otfe^^"' cOtiinYttcrft- 

states, 
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109 
ib. 
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ib. 

143 
ib. 
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ib. 

146 

147 

148 
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149 
74 
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134—138 


135 
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ib. 


137 

138 


139 
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PRETENCES.-Ealse. See Cheating, ... 

PRINCIPALS.—In the first degree, ... 

Definition, ... ... 

In the second degree* ... 

Must be present, actually or constructively, ... 
And sharing in the act, 

Refusal to assist injured party not enough, ... 
Same act as that j>erpetrated must be shared in, 
Need not he in custody, when accessaries are put 
on trial, ... 

PRISON.—Escaping from, 

With force, justifies killing, 

PROPERTY.—Description of in embezzlement, 

PROSEG UTOK.—When allowed expenses, 

PROVISIONS.—Selling unwholesome, 

PROVOCATION.—Reducing murder to manslaughter, 

See Manslaughter. 

Never renders the killing justifiable, 
PUBLICATION.—A necessary part of the offence of Libel,... 
What amounts to a, 

RAILWAYS.—General acts for regulating, , t , 

RAPE.—Definition of. 

Penetration sufficient. 

What amount of violence necessary, 

Husband cannot commit, upon his own wife, 

May aid another,... 

Submitting to under mistaken identity,... 

Under supposed medical treatment, 

Consent of female infants immaterial,... 

Lowest age of consent,... 

Cannot be committed by male infant, 

May be convicted of aiding others,... 

Evidence of prosecutrix,., . 

Her complaints admissible, ... 

Her character material, 

RECEIVING STOLEN GOODS, 

Heads of Villages may search for stolen property, 
May apprehend persons selling property under 
suspicious circumstances, ,,, 

JurisdWimi nf Criminal Judge on charges of, 

When case nuis t be scut to Sessions Court," ’ 
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6 , 7—74 

14.15 

14 

15.16 

15 
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16 

20 

141 

111 

65 

58 

180 

96—101 

100 

161 

ib, 

180 

119 

120 
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ib. 
ib. 

121 

ib. 

ib. 

ib, 

ib. 

122 

ib. 

ib. 

123 

53—58 

53 

ib. 

54,55 

54 
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RECEIVING STOLEN GOODS.— (Continued.) 

Property must be proved to have been stolen, ... 
Must be received by prisoner, 

"What amounts to a receipt, 

Guilty knowledge must be shown, ..i 

Where receivers may be tried, 

Stolen property may be restored to owner,.., 

Costs of prosecution may be awarded,... 

Melting or disguising appearance of goods, 

REFUSAL.—To attend and give evidence,... 

To attend at revenue settlement *.< 

RELEVANT FACTS.—Only, admissible in evidence, 

When character, or previous acta are, 

RESISTING.—Orders of Magistrate, 

Member of Volunteer Corps, ... • ... 

RESTITUTION OF STOLEN PROPERTY, 

RETURNING FROM TRANSPORTATION,. 

RIOT.—Definition of, ... ... 

Differs from affray, ... 

Object must be of a private nature, 

Need not be unlawful. 

Must he unauthorized, ... ... ... 

Actual violence unnecessary,... ... 

RIOTERS.—Killing, when justifiable, 

ROBBERY.—Definition of, ... 

What amount of violence necessary, . 4 . 

Threats of injury to person or property, ... * 

To character, 

Claim of title,... 

SELF-DEFENCE.—Killing in, j ustiflable,. 

What is included in, 

Only in case of forcible crimes,... 

Or reasonable apprehension, 

Party defending himself must not be a wrong 
Not justifiable in resisting officers of justice, 

SEDITIOUS LIBEL.—See Libel, ... 

SERVANTS.—Larceny by of their master’s property, 
Embezzlement by, 

Money received ‘ by virtue of employment,’. 
4 In the name of hismiaster-.L, 



SLANDER.—See Lthten, 
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SODOMY, ... ... . .. ... 123,124 

STEALING.—See Larceny, ... .... ... 21-40 

STEALING CHILDREN, . 180 

STRIKING.—See Assault, ... 115-118 

SUBJECTION.—To legal or physical force, an excuse for crime, 11 

Not to mere moral force, ... ... ib. 

Of wife to husband, when an excuse, ... 12 

SUBORNATION.—Of perjury,.. . . 148 

SUICIDE.—Aiding a person to commit, is murder, ... 87 

Assisting at a Suttee, . ... ... 88 

SURGEON.—Death from erroneous treatment by, ... 95,96 

SUTTEE.—Aiding and abetting in, ... ... ... 88 

TAKING.—Necessary to constitute larceny, ... ... 26 

Must be without title, .. ... ... ib • 

By wife, joint-tenant, owner, &c., insufficient, 27 

Unless Bailee lias a special interest, ib. 

Property supposed to be lost, ... ... ib • 

Where owner voluntarily gives up possession, 28—32 

Some degree of removal necessary, ... ... 33 

TELEGRAPHS.—Act for regulating, ... ... 181 

TENANT IN COMMON.—When larceny may be committed by, 27 

THREATS. —Obtaining money by, * ... ... ... 46—48 

THUG.—Definition of, ... .. ... ... 44 

Having belonged to a gang of, ... ... ... 45 

TRANSPORTATION.—Returning from, . 142 

TREASON.—Definition of, . 125 

Harbouring persons guilty of, ... ... 126 

Trial may be by commission, ... ... ib. 

.Forfeiture of property for, ... ... ... ... 1 27—129 

UNNATURAL OFFENCE, .... 123 

Extorting money by threatening to 

accuse of, ... ... ... 48 

VARIANCE.—Power of amending on charge of embezzlement, 65 

VOLUNTARY CONFESSIONS—Sce Concessions, ... 210-214 

WAR.—Waging or instigating, against the Crown, ... 125 

WAREHOUSE.—Breaking into, with intent to steal, ... 38 

Under aggravated circumstances, ... 39 

AUaGLujg or attempting to rob, ... 40 

Where violence is afterwards committed, 43 
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WIFE.—When excused by coercion of husband, ... 

Cannot commit larceny of goods of husband, 
Cannot be raped by, .. 

WITNESS.—How attendance of, enforced, ... 

Depositions of, how taken down, 

To be bound over to appear at trial, 

To a confession, ... 

Who is incompetent to be. 

Evidence of female of rank, how taken, 
To be cautioned before giving evidence,. 

WOMEN.—Abduction of, 


WOUNDING.—What amounts to, 

WRITING.—Treasonable, ... 

Seditious, ... 
personally libellous, 
Sec Libel. 
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